he increasing trend of

trade liberalization forces

countries to pledge not to
use protectionism by non-tariff
measures in quantity limitation.
Nevertheless, temporary protec-
tionist measures are widely im-
plemented. Accordingly,
antidumping tools are overused
and become important in inter-
national trade.

1.The WTO antidumping agree-
ment

According to the WTO agree-
ment, if a company exports a
product at a price lower than the
price it normally charges on its
own home market, it is said to be
“dumping” the product. An inves-
tigation to determine the exis-
tence, degree and effect of any
alleged dumping shall be initi-
ated upon a written application
by or on behalf of the domestic
industry. It shall include evi-
dence of (a) dumping, (b) material
injury to a domestic industry,
threat of material injury to a do-
mestic industry or material re-
tardation of the establishment of
such an industry (c) a causal link
between the dumped imports and
the alleged injury. Simple asser-
tion, unsubstantiated by relevant
evidence, cannot be considered
sufficient to meet the require-
ments of this provision. The ap-
plication shall contain such
information as is reasonably
available to the applicant on the
following:

(i) the identity of the appli-
" cant and a description of the vol-
ume and value of the domestic
production of the like product by
the applicant. Where a written
application is made on behalf of
the domestic industry, the appli-
cation shall identify the industry
on behalf of which the applica-
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tion is made by a list of all known
domestic producers of the like
product (or associations of domes-
tic producers of the like product)
and, to the extent possible, a de-
scription of the volume and value
of domestic production of the like
product accounted for by such
producers;

(ii) a complete description of
the allegedly dumped product,
the names of the country or coun-
tries of origin or export in ques-
tion, the identity of each known
exporter or foreign producer and
a list of known persons importing
the product in question;

(ii1) information on prices at
which the product in question is
sold when destined for consump-
tion in the domestic markets of
the country or countries of origin
or export (or, where appropriate,
information on the prices at
which the product is sold from
the country or countries of origin
or export to a third country or
countries, or on the constructed
value of the product) and infor-
mation on export prices or, where
appropriate, on the prices at
which the product is first resold
to an independent buyer in the
territory of the importing mem-
ber;

(iv) information on the evolu-
tion of the volume of the allegedly
dumped imports, the effect of
these imports on prices of the
like product in the domestic mar-
ket and the consequent impact of
the imports on the domestic in-
dustry, as demonstrated by rele-
vant factors and indices having a
bearing on the state of the do-
mestic industry.

An investigation shall not be
initiated unless the authorities
have determined, on the basis of
an examination of the degree of

support for, or opposition to, the
application expressed by domes-
tic producers of the like product,
that the application has been
made by or on behalf of the do-
mestic industry. The application
shall be considered to have been
made “by or on behalf of the do-
mestic industry” if it is supported
by those domestic producers
whose collective output consti-
tutes more than 50% of the total
production of the like product
produced by that portion of the
domestic. industry expressing ei-
ther support for or opposition to
the application. However, no in-
vestigation shall be initiated
when domestic producers ex-
pressly supporting the applica-
tion account for less than 25% of
total production of the like prod-
uct produced by the domestic in-
dustry.

Also according to WTO agree-
ment, an investigation shall be
terminated promptly as soon as
the authorities concerned are sat-
isfied that there is not sufficient
evidence of either dumping or of
injury to justify proceeding with
the case. There shall be immedi-
ate termination in cases where
the authorities determine that
the margin of dumping is de
minimis, or that the volume of
dumped imports, actual or poten-
tial, or the injury, is negligible.
The margin of dumping shall be
considerad to be de minimis if
this margin is less than 2%, ex-
pressed as a percentage of the ex-
port price. The volume of dumped
imports shall normally be re-
garded as negligible if the volume
of dumped imports from a partic-
ular country is found to account
for less than 3% of imports of the
like product in the importing
member, unless countries which



individually account for less than
3% of the imports of the like
product in the importing Member
collectively account for more than
7% of imports of the like product
in the importing member. As a
result, in antidumping lawsuits,
the determination of the dump-
ing margin is extremely signifi-
cant.

The existence of margins of
dumping during the investigation
phase shall normally be estab-
lished on the basis of a compari-
son of a weighted average normal
value with a weighted average of
prices of all comparable export
transactions or by a comparison
of normal value and export prices

on a transaction-to-transaction
basis. A normal value established
on a weighted average basis may
be compared to prices of individ-
ual export transactions if the au-
thorities find a pattern of export
prices which differ significantly
among different purchasers, re-
gions or time periods, and if an
explanation is provided as to why
such differences cannot be taken
into account appropriately by the
use of a weighted aver-
age-to-weighted  average  or
transaction-to-transaction com-
parison.

In the case where products are
not imported directly from the

country of origin but are exported
to the importing member from an
intermediate country, the price
at which the products are sold
from the country of export to the
importing member shall nor-
mally be compared with the com-
parable price in the country of
export. However, comparison
may be made with the price in
the country of origin, if, for exam-
ple, the products are merely
transshipped through the coun-
try of export, or such products are
not produced in the country of ex-
port, or there is no comparable
price for them in the country of
export. [1]

List of Vietnam’s export items in facing anti-dumping lawsuits from 1994 to July 2007

No. Year of initiation Prosecutor Product Temporary decision Final decision (antidumping
(antidumping duty) duty)
_1 - ._ . -
1994 Colombia Rice Na aniidamping tax ks
levied.
2 1998 EU Seasoning - 16.8%
3 - )
1998 EU S No anti-dumping ta)l( was
levied.
4 2000 Poland Gas lighter 0.09 euro/unit
5 2001 Canada Garlic 1.48 AD/kg
6 =
2002 Canada Shoes and nen-abscibent No antidumping duty
soles
7 ; .
South Korea Gas lighter The prosecutor W|thdrevx_/ its
complaint.
8 - ;
EU Gas lighter The prosecutor wnhdrew_ its
complaint.
9 i L
The US Basa and Tra fishes (cat 36.84 — 63.88%
fish) )
10 2003 EU Oxyde zinc 28%
11 The US Shrimp 12.11 - 93.13% 4,13 -25.76%
12 2004 EU Ring binders 51.2- 78.8%
13 i i
Tiirkey Blc_:ycle anc_i motorbike 29 _ 49%
tires and inner tubes
14 EU Bicycles 15.5 — 34.5%
15 EU Pipes, steel tubes No antidumping duty
adjust ;
right EU Stainless steel door fas 77%
6 teners
17 EU Florescent lamps (CFL-i) N 66.1%
18 Peru Surfboards $5.2/unit
19 2005 EU | Shoes with leather uppers 14.2 — 16.8% 10%
20 Argentina Bicycle, motorbike spokes | 81% (in four months) Under investigation
21”7 Egypt Florescent lamps (CFL-i) $0.36 - $0.43/unit $0.32/unit
22 2006 Turkey Belt $4.55/kg
23 Peru Shoes with fabric uppers :
24 2007 Turkey Gas lighter - -

Source: Department of Competition — Ministry of Industry and Commerce
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2. Situation of Vietnam’s export
items facing antidumping law-
suits

From 1994 until mid 2007,
Vietnam faced 24 antidumping
lawsuits of foreign nations
against some of its exported
goods.

The above table shows:

- Regarding prosecutors: Out
of 24 lawsuits, there are 10 from
the EU, 38 from Turkey, 2 from
the US, 2 from Canada, 2 from
Peru, and the rest from Poland,
Egypt, Colombia, Argentina, and
South Korea, one for each. As
such, the number of lawsuits from
the EU and the US is 12, account-
ing for 50% of total lawsuits; and
most of prosecutors for
antidumping against Vietnam’s
export items have much higher
potentials of economics, trading
and politics than Vietnam.

- In terms of lawsuit results:
Out of 24 lawsuits there are 2
cases of terminated investigation
due to the prosecutor’s drawing
complaint; 3 under investigation;
19 with final decisions, including
15 levying antidumping duties,
accounting for 78.94% of total
surveys. This is a rather high
proportion (the world proportion
of  lawsuits resulting in
antidumping duty was 57% in the
1995 — 2001 period [2]).

- As for allegedly dumped
products: The products which are
allegedly dumped include mainly
common consumer goods. It is
noteworthy that two
antidumping lawsuits against
‘Vietnamese exported catfish (Tra
and Basa fishes) into the US be-
cause they are Vietnam’s major
export items. Various
antidumping duties were levied
on them, causing a lot of injuries
to Vietnam’s domestic produc-
tion.

3. Difficulties arising from
antidumping lawsuits against
Vietnam’s products

When Vietnam’s export items
are sued for dumping in foreign
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markets, manufacturers and ex-
porters will face a lot of
difficulties as follows:

1. First, many countries are
yet to recognize Vietnam as a
market economy. The report of
the Working Party on the acces-

- sion of Vietnam also said that

several members noted that Viet-
nam was continuing the process
of transition towards a full mar-
ket economy. Those members
noted that under those circum-
stances, in the case of imports of
Vietnamese origin into a WTO
member, special difficulties could
exist in determining cost and
price comparability in the con-
text of anti-dumping investiga-
tions and countervailing duty in-
vestigations.  Those members
stated that in such cases, the im-
porting WTO member might find
it necessary to take into account
the possibility that a strict com-
parison with domestic costs and
prices in Viet Nam might not al-
ways be appropriate {3]. As a re-
sult, Vietnam’s businesses will
encounter a lot of troubles and
adversities in their verification of
non-dumping or low margin of
dumping.

Second, Vietnam businesses’
knowledge about international
law on dumping and experience
to cope with antidumping law-
suits are very poor. At the same
time, government staff in charge
of antidumping lawsuits also
lacks economic and legal aware-
ness in this area [4]. Therefore,
when antidumping lawsuits are
initiated, Vietnam’s businesses
and government agencies feel
puzzled and embarrassed in deal-
ing with these problems.

Third, Vietnam’s economic
potentials and political status re-
main low as compared to many
countries in the world, especially
for those which often initiate
antidumping lawsuits against
Vietnam’s export items such as:
the EU, Turkey, the US, Canada.
As a result, when there are law-

suits, Vietnam’s political
pressure not enough strong, so it
always deliberates on imple-
menting retaliatory measures
(Vietnam has never taken retal-
iatory measures before) to strug-
gle for domestic businesses’ bene-
fits.

Fourth, to cope with
antidumping lawsuits, businesses
have to send representatives to
the prosecuting country to pro-
vide information, create lobbies,
associate with the groups of the
same interests, hire lawyers, etc.
The undertaking costs a lot of
funds. Meanwhile, financial
strengths of Vietnam manufac-
turers and exporters are still

-modest, the cooperation of the
businesses

producing similar
products loose and there are not
yet business associations for
some products. This is also a big
obstacle to local enterprises
when a dispute over antidumping
occurs.

Fifth, another trouble cannot
be ignored, that is, the result of
the antidumping investigation is
greatly affected by powersof the
interest groups of the importing
country in relation to allegedly
dumped goods. As a result, in
some cases, although Vietnamese
businesses strived to form lob-
bies and verify their non-dump-
ing behaviors, they were finally
still subject to antidumping du-
ties.

4. Measures to reduce injuries
to Vietnam’s caused by
antidumping lawsuits

First, the Government is re-
quired to speed up legal and insti-
tutional reformation in accor-
dance with the nation’s
commitments when joining the
WTO and international common
standards so that the country is
soon recognized as a market
economy. This will benefit do-
mestic businesses because in
antidumping investigations, the
normal value of goods for deter-



mination of the margin of dump-
ing will be figured out in Viet-
nam’s market rather than in the
third country. It also creates fa-
vorable conditions for domestic
enterprises to positively deal
with antidumping lawsuits.
Second, international trade
policies are greatly impacted by
political relations between part-
ners, and antidumping measures
cannot stay out of this rule.
Therefore, the Government has
to promote economic and diplo-
matic relationships with nations,
territories, regional and interna-
tional organizations in order to
strengthen its political power
and influence in the interna-
tional arena. Based on these ad-
vantages, the Government may
use economic and political
strengths to force other countries
to recognize Vietnam as a market
economy. At the same time, when
antidumping lawsuits are initi-
ated, the Government may bring
political pressure to bear upon
the prosecuting country so that
its authorities make decisions
which are beneficial to Vietnam’s
businesses. : ‘
Third, the Government should
help open training and refresher
courses for company managers
and government officials in inter-
national economic integration,
the WTO’s antidumping regula-
tions and antidumping laws of
several nations having a lot of
lawsuits against Vietnam’s goods
such as the US, the EU. This will
help them feel confident to settle
disputes and cope with
antidumping lawsuits because
they understand the legal proce-

dures, processes and require-
ments in antidumping
investigations. In addition, it

also facilitates businesses’ pur-
suit of antidumping lawsuits in
foreign countries.

Fourth, to reduce losses in
case of antidumping lawsuits,
businesses of the same interest
should cooperate closely with

each other in pursuit of the law-
suits. In this process, business
associations and relevant govern-
ment agencies, for example Min-
istry of Industry and Commerce,
are required to act as agents to
coordinate closely parties related
to interests and obligations with
the aim to struggle for their bene-
fits in lawsuits.

Fifth, Vietnam’s manufactur-
ers and exporters should spur
trade promotion and market sur-
veys to plan appropriate export
strategies and curtail losses
caused by lawsuits. In the mean-
time, businesses should enhance
their competitiveness in product
prices, quality, package and de-
sign, method of distribution, pay-
ment, and so on. This is not only
significant to reduction of losses
but also an essential requirement
to sustainable development of do-
mestic businesses under the pres-
ent conditions of Vietnam’s WTO
membership.
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