NOI DUNG BAN TUYEN NGON
NHAN QUYEN

Ban Hién phap hoan thanh trong

Hoi nghi lap hién thang 5.1787 &

Philadelphia, duge goi dén cic licu bang
€ phe chudn theo ditu 7 (phai duge 9/13
tidu bang phe chuin Hién phap méi ¢o
hitu luc).

Trong thti gian trude khi Hign phap
¢ hitu luc, di nd ra cude tranh luan rong
I6m va gay gt gita mOt bén fa phai Gng
hd Hitn phap hay con goi la phai
Fedcralist vi Ko chi truong ¢an c6 chinh
quyen lign bang manh. Phai kia Ia
Anti-Federalist vi.ho chd truong khon
cho Lien bang nhitu quyen han qua d
tranh trudng hop chinh phi lién bang qua
manh s¢ tr& nén ddc tai va di vao con
dutmg cai tri gidng nhu chinh phi coa

TiM HIEU HIEN PHAP HOA KY

BAN TUYEN NGON
NHAN QUYEN

nhir vua Anh.

Theo phii thir hai thi ban du thho
Hi¢n phap Philadelphia da khong dém xia
dén quyen con ngudi va quyen cha ticu
bang. o da 1en an ning né ban du thao
Hi¢n Phap Philadelphia va xem d6 nhu
mot cong cu cha ngudi giau d¢ dan ap
nguti ngheo. D3I phuong cha ho e fa
phe Federalist cang khong thitu [y luan
dé benh vue cho mot chinh phi litn bang
manh.

K&t qub, hai phe thoa thudn ghi
them mot 6 quyen ngui dan vao 1ién

phip, xem do nhu quyen han co bian cha |
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con nguoi duoe Hign phap bho dam.

Phan ghi them nay duoe coi nhu
phian bd tic cho Ii¢n phap.

Phan nay ¢4 10 ditu tu chinh
(Amendment) ndi dung chi fa nhimg viin
2 thube v& quytn con ngudi (chinh xfic fa
nguoi cong dan My) nen duge xem a Ban
Tuy2n ngdn’Nhan quyen. (Bill of Rights)

Cubc tranh ludn gita hai phe
Federalist va Anti-Federalist s¢ duoe noi
them & phan sau, cbn 10 digu tu chinh da
tror thanh mOt bd phin chia Hign phap va
¢0 hicu lue tir thang 10/1791.

Tu chinh an 1: Ty do ngdn ludn, twr do bao
chi, tr do tin ngudng, twr do hdi hop va
quyen ddi nha nude sia sai

Qudc hdi khdng thong qua nhimg

‘dao ludit nhiim thiét 1ap qudc gido holc

ngin cim hay han ch (r do tin nguing,
ngon luain, bao chi, hdi hop mdt cich hba

NGUYEN VAN LY

binh va nhan din ¢o quyen doi nha nude
stra chira nhimg sai [im ghy ra su biit
cong. .

NOi dung Tu chinh 4n 1 nham bao
dhm nhimg quyen c¢in ban cha cdng dan
trong ché do din chi, nd khic hiln ch 4o
phong kién ctia vua Anh ap dat wrén 13 x{
thude dia. Ditu khohn nay cing ngin
clim viee thide 1ap bit Ky mot tha gube
gido nao, vi nhu vy quytn tu do tin
ngudng s& bi vi pham, trong khi dé nha
vua Anh [a Gido chin gido hdi Anh. Din
¢ quyen tu do hdi hop nhung vii ditu
kitn hdi hop modt cach hba binh (the

people peaccably to assemble). Nhimy
dam dong tu hop dé bao dong thi khdny
duoe su che cho cha ditu khohn nay.
Tu chinh &n 2 : Quy&n duoc gilrvii khi

Cong dan phhi duoe bho dhm b cf
quytn giir vii khi.

Ditu khoin nay vao thoi diém dé th
¢0 nhimg Iy do thiét thuc cha no.

Liic do dan s& thua thét, dét dai th
qua rdng, viec bho vé an ninh cia nhi
nude khdng thé hiu hitu vi dan cu & thr
man, phuong tien thdng tin va giao thdng
con thd so, nen giir vii khi fa et dé tu ve.

Ngoai ra, phai Anti-Federalist kh
dua ditu khohn nay vao Hién phap ¢6 §
khong mudn nhan dan bi twde vi khi
trong khi nha nude doc quyen cd phuong
titn dan ap sé dé dua dén doc tai.

Ngay nay viec tu do mua ban vi khy
va mang v khi, tuy ¢6 bi mot vai han chd
nho nhung vin duoe tdn trong tai My,
Vite lam dung quytn tur do mang vii khi
da gdy ra khong it tai hai; nhung quyen tu
do mang sing van la mot quytn hi¢ndinh
ctia cOng dan My. Da ¢6 nhimg d& nghj
biii bod ditu khoan nay, nhung cudc tranh
luan cho d€n nay van chua ¢ k€t luan.

Tu chinh &n 3: Viéc don tri ciia quan dat

Trong thti binh, quan ddi khong
duoc [y nha dan am noi ddn trd néu
khong ¢o sur dong § cha chi nha. Trong
thoi chi€n, quan ddi cing chi duoe trung
dung nha dan lam nei rd déng, néu
Qudc hoi thdng qua dao luat cho phép
quan doi lam nhu th.

Tu chinh 4n 3 cd muc dich khong
mudn nha dan bi trung dung tuy titn voi
cai cd la viloi ich quan su, d6 [a viee quan
ddi Anh thudng hay lam, trude thoi 13
thude dia duoe doc lap. s
Tu chinh an 4: Viée kham xét va tich thu

Moi ngudi deu co quytn duoe bio
dim an toan ve nhan than, nha &, tai litu
gilly 1o va moi tai shn ¢a nhan khac. Moi
vite kham x¢t va tich thu mot cach vo Iy
tu bi ciim.

Trutmg hop ¢6 nhimg nguyen nhan
khé df cho phép nhan vien cdng luc thue
hitn viee kham xét, tich thu hay bit git
thi phii ¢d an Ienh ctia toa. Khi thuc hitn
phi md ta rd chi titt noi nho da bi kham
x€t, vat gi da bj tich thu hay ngudi nao da
bi bt gitr.

Tu chinh an 5: Quyeén ciia bi céo
Khong mot ai ¢ the bi truy 18 v

. mdt trong tOi hinh su, ntu khdng co su

quy&t dinh clhia BOi thiim doan, trir trudng
hop xay ra trong Oi hinh su trong thii
chién, va nguti pham 10i duong phuc vu
trong quén doi hotie hbi quan va y duong
thi hanh nhi¢m vu quin su hote trong lac

‘cO nguy hitm cong cong. MOt ngudi

khong thé bi x¢t xir hai [an vé cung mot
0.

Bi cio cing khong bi bude phhi dua
ra nhimg chimg c& d€ bude 10i lai chinh
minh. Bi cdo duoce quyen' nghe nhan
chimg (0 cio y va cling co quyen nghe



an chimg bénh vuc minh. Néu mot
an ching cb loi cho bi cao, bt bude
ai ¢6 mait trong phien xtr. Néu can tba
dbi y phai ra de benh vuc cho bi cao.
Khdng mdt ngudi nao bi phuong hai
0 doi sBng, tu do, va tai shn ma lai
- Dng do’luait quy dinh.
Tai shn tu bi trung dung vi cdng ich
phai bdi thutng cho sér hitu chii.
B Dieu khobn tu chinh nay bho vé
_yen cha bi cao khi tbi pham chua dugc
1 x4c dinh, nhung khi soan théo, tac gib
‘a Tu chinh an § da 10 ra dm ddm nhitu
[ quyen vao moL ditu.
chinh an 6: Quyén dugc xét xir nhanh
ong :

Bj truy 1& v& 10i hinh su, bi cdo cd
yen duoe xél xr nhanh chong va cong
ai do 13di thdm doan vd tu duoe lua
‘on tai titu bang, tai quan (1) ma 10
am Ui xdy ra. Bj can phai duoc nghe
o trang, nghe nhan ching bénh vuc. Bi
b s& cO mot luat su bao chira, ntu

cao mot [ufil su.
chinh &n 7: Xét xircac vu dan sy

. Quytn duge nhd toa dan su xét xir
| &i duge bha dim nu vat tranh tung ¢d
gid trén 20 db-la.

Phan quy€t cha 1da an s ¢o uy luc

Omg bich nhung cac ben tranh tung van
quyen thuong 16 1en Toa an lign bang.
chinh 4n 8: Tién thé chan va hinh phat

adang

. Tien th€ chan qua cao, titn phat

| |4 nhitu, phimg hinh phat bdt binh
womg (bi hanh ha, tra tdn...) deu bi céim.

Ditu khohn Tu chinh an 8 ¢6 muc

:h bho dam cho bj cio c6 the dong tien
% chan (bail) d€ duoe tu do tam, thay vi
giam cuu. -

NEu s8 tien the chan qua cao, bi ¢ao
mél quyen tu do tam. SO titn thé chan
muc dich bude bi cio trdr lai tba nghe

yen xir, khi tba diing duomg xé1 xi. Bi

D ¢ the bi tuyen an, duoc tha bdng

fac bi phat tien, sO titn phat ciing khong
| roc qua dang.

' Nhimg hinh phat ¢6 tinh cach hanh
bi cio deu phai cim chi.

chinh &n 9: Quy&n danh cho nhan dan

Vite liet ke cac quyen han cong dan
mg Hi¢n phap khong co nghia [a nhan
n chi ¢6 nhimg quyen do, nd cing
| idng the Ta co sbydé gibi thich mOt cach
| inché bon cac quyen khdng duoe litt k.
. | chinh &n 10: Quyén danh cho tiéu bang

b Quytn han nao khong duoc Hién
! 1ap danh cho Litn bang, ma cing

ong cim Tiéu bang hanh xir, thinhimg_

5 Q“én han nay s&¢ mic nhién thude ve
| Cu bang va nhan dan.

Tren day [a 10 tu chinh &n duoc b
| ng cho ban du thho & HOI nghi 1ap hién
i 1iladelphia. Trong ban du thdo chi noi

1ty V& cic nganh hanh phap, 1ap phap
phéip ma khong cd nhimg bho dam day
1ve quytn con ngubi. .

Ong di khh niing, tba s& cung cip cho

\

CUOC TRANH LUAN QUANH HIEN
PHAP

Phe Anti-Federalist so riing chinh
quyen lien bang s& phat trién ra.ngoai
khudn khd ctia bhn I1ién phép vi the ho
thtm vao ditu Tu chinh 4n 10 d€ han ché

viec banh truong quyen han.cha chinh

pha litn bang.

Truge khi Ii€n phap duoc pht
chudn, cude dfu tranh gita phe
Federalist va Anti-Federalist da qui tu &
moi bén nhimg khudn nmt 16n nhu
G.Washington, Benjamin Rush, Smith

* Zacharia Johnson... thudc phe Gng hd

Hign phap.

~ Phe chdng lai Hign phap co: Patrick
Henry, William Grayson, Randall Amos
Sing letary, Thomas Tredwell.

Ngoai hai phe, c6 mdl phe trung
gian dan dau bdi Thomas Jelferson.

Nhimg nguti tng hod va chiing ddi,
phan lon diung ditn dan Qudc hoi ticu
bang d& keu goi phe chufin hay bac bo,
phe bio ve 11i€n phap da phd bicn dén 85
bai “cssays” (khho ludn) phan Ion do
Madison va Hamilton viét d€ benh vue
Hign phap. :

Phe chdng ddi phat hanh tai litu
Lee’s Letters from the Federal Farmer
to the Republican d& 1tn an Hitn phap fa
mot van kien phan dan chi, tac gia tai
litu nay [a Richard Henry.

Cudc déu tranh Iy luan xung quanh
Hi¢n phap da dién ra rong khiip 13 ticu
bang.

Nhimg bai tham ludn, thu tir va cic
thi litu khac con dé lai d€n ngay nay thit
Ia quan trong cho viee nghién ctu ITitn
phép ndi rieng va chinh tri My néi chung,
va d& hitu § mudn cha nhing nha 1p
phap budi dau. Vige nghitn ciru cic van
bhn nay da thubmg xuyén la nhimg de (ai
cta nhimg sinh viecn mdn chinh tri hoc
trong céc dai hoc My.

. Qua cac tai litu de lai, Iy ludn cha
ddi ben cd thé 16m 1At nhu sau:
Lap ludin ciia phe bénh vuc hién phap

1. DO fa mOt thanh qué 181 nhit dat
duoc mdt cach hba binh trong mot theé
idi khong hoan hao.

2. NOi dung cha bhn Tlign phap My
da chira dung (it c Iy thuy@t tien tién cha
11i&n phap Anh va nhimg thuc titn dan
chit 1ai Anh, ma lai tranh duge nhimg

" khuy@t diém va nhimg 12 doan trong qua

trinh tién 16i dan chi.

3. Phan tich cho cung, I1in phéap
My chinh fa co s&r d€ 1ao ra mot chinh
pht vi nhan dan, Nude My da dat duoc

- ditu do trong hba binh, trong khi mot s8

nude chu Au dé phai 10i trong bign mau
dé dat t6i. :

4. Sau hét, n¢u Hitn phap chua phai
fa mdt vén kien hoan chinh thi sau nay
van ¢6 the tu chinh cho hoan hho. -

Lap Iuan clm phe chéng doi

1. Du thho hién phap Philadelphia
fa mot vin kien phan dan chi.

2. Mot chinh pha trung uong qua
manh, duge du tris trong 11i€n phap nay,
Ia mot de doa cho tu do cha nhan dan.

3. Du thho hi¢n phap nay néu dugc
phe chufin thi nhimg ngudi giau sé ¢o
dugc mdt cdng cu hiru hitu dé dan ap
nguoi nghto.

Iung bitn va tich cuc nhit trong
phe chdng d3i Ia Patrick Henry cha bang
Virginia, Ong da Ien ti€ng trong [10i nghi
1ap hi¢n cta bang Virginia thang 6/1788,
manh mé da kich nhiing ngudi thao hién
& 11di nghi 1ap hi¢n Philadelphia, dng cho
rang ho khong co quyen, khodng co tu
chch dé xung “ching 10, nhan dan Hicp
Chiing Qudc” (We the people of the
United States, in order to form....)

Phe dang gita, dan dau  bbi
Jefferson thi cho rang Hign phap fa mot
thianh qué 16t dep nhung can phai duoc
tu chinh them nhimg viin d¢ cin ban
(Needed some fundamental amending).
Ong riit benh vue chinh quyen trung uong
duoe du trb trong Hign phap.

PHE CHUAN HIEN PHAP

Viee pht chufin da dé dang & céc
Titu bang nhd nhu 4 tidu bang:
Delaware, New Jerscy, Georgia va
Connecticut. Qudc hodi cia 3 titu bang
Delaware, New Jersey v Georgia da nhiit
tri chiip thuan 1ién phap khong c6 mot
phitu chdng nho, va phe chufin som nhit
(12.1787).

Gay git nhit [a bang Massachuselts,
mai dén 6.2.1788 Hién phap mdi duoc

pht chufin trong mot ty s8 phitu chtnh”

Iech khong nhitu: 187 phidu thufin 168
phiu chdng.

O bang North Carolina va thi vite
chOng di qué 16n, 1i¢n phap chi duge
phe chufin sau khi da tr& thanh Ilién
phép litn bang va chinh pha lign bang da
duge 1d chie va khai mac tr mdt ndm
trude roi.

Rhode Island 1 bang phe chufin sau
cung (29.5.1790).

Khi bang New Ilampshire phe
chufin ngay 21.6.1788 (véi ty s8 57 thudin
47 chdng) thi hitn phap da dat duge 9/13
bang nhu ditu VII ddi hoi va trd thanh co
hitu luc, phe Federalist hia s& chip
thuan bd tac Bill of Rights vao Ilién
phap.

ITang loat tu chinh an da dugc de
trinh Qude hodi diw tign, sau do 10 tu
chinh an da duge chiip thudn dinh kem
vao [li€én phap dudi cai ien Bill of Rights
hay con goi [a “Articles of Amendment”.
Ban tu chinh nay di ¢d hitu luc cha 1lign
phap k& tir thing 11 nfim 1791 ok

(1) District : la don vi hanh chanh
tuong duong nhur cép tinh & VN.

Bai sau : 27 Tu chinh tir sau Bill of
Rights tir 1798 dén 1972. Dé la toan bd ndi
dung ban Hig&n phéap hién hanh ctia My.
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