GIAI PHAP THAO GO TINH TRANG DONG BANG CUA THI TRUGNG BAT DONG SAN VN

Tu‘ nhiéu nim nay, d.'u. bi€t trong
nhitng khmng thdfi gian gin day, clu
huyun dal dai d3 tr& thinh mot van
dé ric roi that xu‘non;: bong, gdy nén
biét bao nhu’n;__ cude tranh chip va
khi€u kién ciia ¢d cd nhin Iin ap thé,
gitfa cd nhin vdi nhau cling nhu va
nhiéu nhit gitta cdc cd nhan hodc hy
st dunb dal véi cd quan nha nudc.
Cich glal quyet bAt cip cdc mdi quan
hé vé& quyén sif dung dat rd rang da
{rd thinh trong tim cla sy bal man
mang tinh cich phd bién rong rai
trong quin ching, md néu khong

‘chip khi€u kién v& rudng dat giita

dén vdi chinh phl (n€u ¢6 thi chi la
tranh chip gitta mot s6 cd nhin v6i
nhau vé quyén s@ hitu), rdi lai trong
théti ky dit nude doc lip xay du'ng chu
nghia xd hoi “1dy dan lam gbe”, col
viée an cu lac nghi¢p cia dan la
nhiém vu trong tam, di d€ xdy tinh
trang bat man cuc do trong nhin dén
vé& rudng di1, nha ¢? (2) Ciu hoi vira
néu gdi ra cho thiy chic chan moi
diéu ric roi 12 do sy bit cap v& quén
Iy nha nudc doi vai dat dai, chit khdng
phai thit gi khdc, ma su bal cip ndy

May suy nghiém vé dat
va quyén si dung dat

TRAN KHUYET NGHI

Phai xét ky lai quan niém “dat dai thugc s& hiiu toan dan do
Nha nudc dai dién chti s6 hiu” (Piéu 5 Luat dat dai) xem thuc
chit né nhu'thé nao, nén dinh nghialai rd rang ra sao trong mai
tuong quan vGi van dé quyén s& hifuca nhan von can phai dugc
xac 1ap mot cach chic chén hon nia. Bi hinh nhutinh cach lap
15 khé hidu khé dp dung clia quan niém nay da tré nén lac hau
trong hoan canh mdi ctia nén kinh té thi trudng.

khéo ¢ thé con din tdi nhitng hiu
qua khé ludng trude dudc.

Trong dgt ki€m tra thi hanh Ludt
dit dai trén toan qudc ctia BO i
nguyén va mol trudimg hdi thdng
8.2005 vira rdi, cdc quan chic phu
triach kiém tra di ghi nhan dude vo 0
nhitng trudng hgp sai sot bt hgp ly
giy dau khd v phan nd trong quin
chiing, nhiin dudc dLI‘I khmng 17.000
don khi€u nai; con s0 nay con ¢6 thé
con nhiéu hon, vi ril nhiCu ngu’m
khong ndp don md chd Nha nude gidi
quyc,! don khiu nai clia ngudi khdc
thi gidi quy&t ludn cho truding hap cla
minh,

C6 hai diéu quan trong khicn
chiing ta phéi suy nght: (1) Tai sao0
trong thdi phong ki¢n-Phdp thude
chiing han, tinh cho di truGe nim
1975, ral it nghe nhitng cudc tranh
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khong chi hi€u theo nghia hep vé
phudng di¢n kha nang-ky thuit quén
Iy, trdi lai ¢6 thé con lién quan dén
nhitng vin dé thude n;.,uyen Iy nén
tang khic, dén “che do” vé dal dai,

va I& At nhién nhitng nguyén 1y dy da
khong thé khong phdn dnh vio nhitng
ludt phdp dang dudgc dp dung, cu (h¢&
Ja Ludt dit dai ndam 2003 ma cdc bic
thire bld v nh'm déan phdn nhi¢u déu

cho ring “vin con nhi¢u di€ém rdi
rim”, tuy rﬁnb ¢6 1ién b hon nhitng
luat cii nhi¢u. N&u khong giai quy&t

vin d& méu chot vé ché& dp dat dal,
chi khong phai phu‘u‘ng., thife quan
1y da't dai, thi dit ¢ cai tién, bo sung
thém nhiéu ludt nira, cling khonk thé
quén 1y dit dai mdt cdch suon s¢ theo
hudng quan 1y 12 nhim mang lai syran
curlac n;,hu.p(m dinh cho toan din va
cho suf phit trién chung ctia dat nudc.

Vi tinh trang hi¢n nay, cdch quan ly
dAt dai phin nhiéu chi tao thém khé
khin cho nguti din vfl tao nhiéu
khoan sd hd cho mot 53 ting 16p dic
quycn lam dung chi€m hitu dat dé
lam Emu mdt cich bt chinh, thyc 1&
I2 hiu nhu ngodi nhitng 16i kéu réu
chua nth duge mot iéng khen nao
(it phia quén Lhun;:

Trong ché do phong ki€, dat dai
néird 1a s& hitu cta vua ( pho thién chi
ha, mac phi vudng thd; sudt thd chi
din, mac phi vuong thin: dudi khip
vom trdfi, khong diu khong phii la
At ctia vua; din & khilp rén mit dat,
khong ai khong phai la bé 161 cha
vua), vi th€ vua ¢6 quyén dem dal
phong lai cho cdc hoang thin qum.
thich va cong than dudi dang thdi a ap.
Trong cic thdi ap, dan van an & sinh
sOng vit vi thE khong ¢6 sif tranh chip
dit dai vdi vua quan mi chi cé nhi¢m
vu cong nap dudi hinh thic dia 16 cho
¢dc chiia phong ki€n, con quan lai thi
n6i chung chi ¢6 danh dy cao sang va
huGng buni_ [6¢ theo mife quy dinh
ciia tridu dinh ma thoi. Trong ché dd
phong kicn, do trit ty da dinh, khong
¢6 chuy¢n vua quan dung thd doan
chi€m dil ctia din, ma chi c6 ting 16p
dia chii 12 ngudsi ¢6 nhi¢u rudng cho
thu¢ dé bop nin sic lao dong cla
nong dan.

G Viet Nam thdi xua, dat va
rudng déu chia thanh hai loai cong, w
rachroi (quan dién, quan thd thude s
hiru qum gia do quan chife quan 1y;
cong dién, cong thd thude sd hitu
qudc gia do xa thon quin ly, w dién,
w thd 14 dit hodc dat rudng cua w
nhin- lerre privée, riziere privée).
Lé nim Gia Long thit 3 (1804) dinh
phép chia déu rudng (quin dién chi
phdp), cde quan vin vo W nhat phim
d¢&n tong ciiu ph.lm v linh vdi din,
déu chiéu theo s0 rudng cdng \"1 dat
umE trong lang ma chia ra ¢ip theo
khau phan vdi mite do sai bit wy
theo pham c.np (xem Pai Nam dién 1@
todt yéu, phan HO 18). N&u nha nudc
thure hién cong trinh cOng cOng ¢ ai thi
cing phii bdi thuing cho din; 1¢ nam
Minh Mang th 8 (1827) quy dinh "1
nay pham cde cong Lic md vio ruong
dil..., n€u xdm pham vio rudng dit
w h.u) nhi¢u, phii chi€u nguyén gid,
trich cong quy ra ma trd cho chu sd
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hitu™ (1ai li¢u dd din). Triéu dinh, d&
qudn 1y rudng dat va ddnh thu¢, chi
céin ¢6 hai logi s6 chinh 1a dia ba (s&
dit- cadastre) va dién ba (s6 khai bdo
dé déng thu€ rudng dat clia lang- rdle
d’imp6t foncier), a du.

Nudce Viét Nam thdsi phong kién,
c6 nhiéu cude khdi nghia nong dan nd
ra nhung thuting vi nhitng Iy do khdc
nhu déi kém mat mia... chi khong
phdi d€ tranh chip rudng dat, ¢6 1&
mdt phan vi thdi xua dat con rong
ngudi con thua, Thuting thi lai vi
nhitng bt cong dién ra theo kicu
khdc, khong ¢6 lién quan dén dat, va
néinhu cu Trin Trong Kim trong Viér
Nam sit lupre, *hé ai di hoe ma vi IE gi
thi khong dd, lam quan khong dudc,
thi bife chi quay ra lam gijc dé Gm
cdch hién vinh, thinh ra trong nudc
hay ¢6 gidc gia™.

Thdi nay tai nudce ta, viing Tay
Nguyén dit rimg ménh mong khong
sa0 ¢ h&t ma thinh thodng vin co
nhitng cudc bao loan xdy ra, Chinh
phtl phdi clf ngutsi xudng tin ndi dé
v an, gidi quy¢tvin dé dald, datsin
xudt cho din dia phudng mdi la
chuyén la 1im chua timg thiy. S¢ di
nhu th€ vi mdt s6 quan chite nhi nude
véiwrcdch 1a phin it dic quyén, thay
vi thic hi¢n chite ning quin ly dé
dem lai sy an din, da ciu k& véi
nhitng phén i dic I¢i khdc d€ chiém
doat dat dai ctia din lam cta riéng.
Tai cdc khu vie dé thi khdc trén ca
nude, thdng qua ¢di ¢ 1a nhitng cong
trinh quy hoach dé thi, ngudi ta di st
dung né nhu mot thii doan tinh vi dé
chi€m doat gid trj thiing du tir dat ctia
dan dudi dang dia 16 chénh 1¢ch(1),
dia vio 1y do “dat dai 1 s¢ hitu toan
din™ chi ¢6 Nha nudc mdi duge
quyén chi phéi, nhu 16i da viét trong
mdtbai trude, “thye chit phin I6n chi
12 mdt cude phin chia lai cta cii dudi
chiéu bai phat tri€n dit nude ma siéu
1¢i nhudin thude vé nhitng phin L ciu
k&l bao gdm nhitng k¢ ¢6 quyén phé
duyét cip phép v cdc thudng nhin
hodc nhi thiu ding ra thuc hién viée
chia cia”(2).

So sdnh véi thdsi dai phong kicn,
dilt dai 12 cia vua nén vua dai dién
cho quin quyén (nghia 1d cho nha
nude) chi phdi, con trong thdi dai cla
chiing ta hién gits ~dal dai thude sd
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hitu toan din” nhung cting nha nude
chi phéi. The thi cdi v& ciu "dil dai
thuge sd hitu todn dan™ chi con phin
dnh duge mot thit ngh¢ thudit sit dung
ngdn W mang tinh hinh thite, hoin
toan khong ¢6 ¥ nghia gi vé mat thuc
chat nita, ma chinh lai 13 1y do cta
moi sy rilc r8i khong ¢6 cich gi gidi
quy€&t ndi. Trén thye (& & moi ché do
xa hoi, dit dai ndo lai khong do nha
nude quin 1y, nghia 13 nhd nude ¢
quyén trung dung cho bit ky muc
dich Igi ich ¢dng cdng nio. Nhung dé
huGng dung, thi dit dai nhit dinh
phai do din hudng dung chi khong
¢6 nha nude nao § day. Tir do suy ra
¢di v& cdu 1iép theo “do nhd nude dai
dién cht s hitu™ cling v 1y vi du
thita twong w. Tuy nhién ¢i ciu ndy
ghi trong Piéu 5 v& “s hitu dat dai”
da nhiim muc dich riéng 1a xdc dinh
duc vira ch& dj rudng dit vira ché do
xd hdi, W d6 cing xdc dinh ludn
phudng thie quén ly dat dai ctia nhi
nude, ma cdi ciach nhu ching ta da
trng thdy vdi hi¢u gui thip giy ra
bi¢t bao diu battién cho din ching.
Trong b Ludt dit dui ndim 2003
dai khodng 110 trang, miic dui di tién
bd nhiéu so véi trude, nhung phin néi
vé quyén vi nghia vu cla ngudsi sit
dung dat chi chi€m duge 12 trang,
phin da s& con lai an néi vé cdc
quyén chi phdi ctia Nha nude dudi
nhitng ciu chir vit dang dién dat khéc
nhau; riéng chudng 11 "Quyén ciia
Nha nude doi vdi dit dai va quén ly
Nhd nude vé dit dai” chi€m i 10
trang, md doc vao, ching ta d& phit
sinh cim Wang ring Nhi nude s¢
minh bi mit quyén chi phdi khi€¢n
cho di't dai rot cude lot hét vao tay
dén, trong khi myc dich chinh cta
vi¢e quan Iy nhi nude 1& ra khdng ¢6
gi khic hon 14 d€ cho dat dai phai
lot h&t vio tay din dudi nhiéu dang
thife st dung vi duge sif dung mdt
cdch todn dién dat hi¢u qud cao trén
cd s¢ ctia nhitng ludt phip lién quan
va i diéu 661, lanh dao cta Nha
nudc. Trén thue (&, do nhidu quan
ni¢m sai lim (i goe, mot s6 quan chiie
cAm quyén di rit khong sot sing
trong vi¢c cdp gidy chil quyén dit cho
déin 12 vi th&, khién cho din d€ duge
st dung dit, trds thiainh nhitng nguti di

van xin thong qua nhitng thi tuc hinh
chanh hét ste rutm ra va lau Ic.

Biy gid, thit 13t b Bdch khoa tiv
dién Viét Nam ra, ching ta s& thiy &
myc (W “lanh thd qubc gia”, duge
dinh nghia rd rang 1 “mot phin cia
Trii Pt thude chi quyén hoan loan
va diy db clia quoc gia” (1ap I1, trang
641). Vay cdi goi 1a quyén chi phoi
clia nha nude ve dit 1a mot & dudng
nhién khong cin phai dién dat dai
dong, treng khi van dé ¢ot y&u 1a syt
hanh xit ¢di quyén dé phdi nhim
phuc vu cho I¢i ich chung clia quéc
gia dan 13¢ ma nhin dén 12 d6i wigng
huéing dung chii y&u ch khong thé
d€ bi cdc phin W dic quyén trong bd
mdy quin ly lam dung chi€ém doat.
Vdi thute trang hién nay, khong ¢on 1a
trutsng hgp ed bict, vi¢e Idi dung chiie
quy&n d€ phan bd, chia chic dit dai
dang dién ra & hdu khdp ndi rén dét
nuide, va theo 6ng Thit truGng BO (ai
nguyén-moi truding Pang Hing Vo,
tinh trang tham nhiing dat dai hign da
dugse thé hign qua tGi 5 cich, ma
Tudi tré trong mdt bai phdng vin dng
Vo da goi 1a 5 chi¢u thie “an™ dat
ctia dan (gdm: 1. tham nhiing dya vao
cde chuong trinh muc tiéu cta nha
nude; 2. i edce khu tdi dinh ew; 3. tai
cic khu gidn din & khu din cu ndng
thon: 4. dudi dang quy&t dinh thu hdi
dat cho moLdyt dn rdi chia nhau phén
thita; 5. khodng ¢6 dyf dn gi nhung viin
thu hoi dit cda dan rdi dE diy).

V& nguyén nhin va cich gidi
quy€t vin dé, theo dng Ping Hiing
Va: "Nguyén nhiin siu xa la do bat
dong sin ¢6 khid ning sinh lgi rat
nhiéu, do h¢ thdng quin 1y dit dai
[ong 1¢o, chua gidm sdl duge nhimg
trudng hap tham nhiing..." (xem bdo
Tudi tré, 26.10.2005).

Y kién ctia 6ng Pang Hing Vo
khong sai va diy thi¢n chi, nhung
theo 16i, van chua phii 1d “nguyén
nhiin siiu xa” gdc ré cda vin dé. N&u
chi vi h¢ (hdng quin 1y 13ng 1¢o hay
chua gidm sdt dudge nhitng trudng hdgp
tham nhiing thi bao gidf va cin phai
hoi di dicu kién gi méi chdm dit
duge tinh trang niy? Nguyén nhin
sdu xa, trdi lai [ wrnhfng mip md da
phan tich & trén vé quyén sd hitu hay
quyén sir dung dit. Pat dai thude s
hitu toan dian nhung lai do Nhi nuGe
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dai dién chi sd hitu, tich Nha nudc
thanh mot thyc thé riéng bidt dm vao
qué nhi¢u quyén chi phéi dal dai ldp
véi din, vi khidi ni¢m vé qnyen
khong hidu theo nghia quyén lyc
dai dién ma di bi bién tudng thanh
mét thd quyén lgi. Biing ¢4 cia dicu
sai trdi ndy 1a ngay trong Ludt dit dai
2003 vin ¢6 nhitng diéu nhu Dicu 142
“X{t 1§ vi pham phdp ludt vé dat dai
gy thiét hai cho Nha nudc™, trong
khi d6 da goi Nha nudc thi ch%ng qua
chi 1a mot thue thé quyén luc tritu
wigng mang tinh dai dién d€ diéu tiét
quyén loi trong dan thoi chif nha nude
lam gi ¢6 quyén 1gi ma goi la “gay
thiét hai cho nha nudc™? Piém sai
1im cd ban nayvé tinh bién mjt nha
nuée thay vi chi ¢é quyén ma khong
¢ 1gi trd thanh mot nha nudc vira
¢6 quyén vita ¢6 1¢i, vdi nhitng con
ngudi dai di¢n song dong c6 long
tham, bi&t "an" va bi€l gianh dat vdi
dan, chinh 12 nguyén nhin gdc gay
nén moi thif riic rd1 kho chira.

Muén cho viéc qudn 1y dat dai
rd nén don gidn, hi¢u qud, thiét
wdng cén trude hét phai cé sy danh
chinh ngén thuin. Trong xa hdi ta,
dat dai la thugc s3 hitu toan dan,
nhung 1y ludn ndy chi cin Ihl(:lduy ri
trong khodng lhm gian nhi't dinh ndo
do khima }__hll c,ap b6 1ot chi€m dung
dit (dai wrsin mai bdn va dai dia chi)
chua bi tiéu di¢t. Con by gid, Nha
nuiée ludn 6 ra ling ing chi vi tron g
khau quan ni¢m yé dal va stf dung dat
¢6 nhiéu diéu khong on do qu’in tinh
ctia t duy v dnh huGng ctia nhitng
trang thdi tim 1y, cdch hanh xtf ¢6
thi k¥ chién lmnh cdch mang va
quan liéu bao cip khong chdp nhﬁm
quy luat viin hanh khich quan cta thi
trudng. Cdch dat ludt va quin Iy dat
dai ¢6 vé nhu con hoi hudm sg dat lot
vao tay dan nén tim cdch dé ra hét
quy dinh niy d&n quy dinh khdc ae
han ch&, cdino chdng chéo lcn cdikia
khlen cho thi trugsng dat néu khnng
bat 6n trién mién thi cling bi bu,n
twdng vao nhitng khu vuc ngdm
khong kiém sodt dudc.

Tim hiéu it nhiéu vé viin hoa,
vin minh Trung Qudc, 16i c6 cim
nhin sd di Trung Qum, 1r thai ky doi
mdi d&n nay ¢6 nhiu chi trudng ril
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sdng 2o va tién b ril nhanh la nhd
ho sdm biét t6ng k&t nhitng kinh
nghiém dau thudng va thilt bai cia
qua khit, nhit 1d diing sau ho con w
c& mdt kho kinh nghiém db so vé
thudit tri din cia nhitng ngudi di trude.
Véi su khon khéo ctia ho, cdc nha
lanh dao Trung Quéc thira hifu riing
di ¢6 néi s6 hitu dat dai 1a gi gi di nita
thi dat dai cting khong chay dau khoi
quyén kiém sodtctia dng dai di¢nnhd
nude. VE bin chit, dit dai thude loai
bt dong sin khong thé xé dich di dau
duge. Chi cAn mdt nha nude manh va
trong sdng 14 ¢6 thé ki€m sodt, thuc
hién chinh sédch tai san cho déin thco
mot cdch cong biing tdng ddi ndo dé
biing chinh tri, kinh (& hoiic cdc cOng
cy ludit phip do minh ¢h& dinh ra.
Thim chi néu vi Iy do d¢ thyc hién
nhitng chinh sdch 16n nhiim vao lgi
ich cong cong thi nhd nudc chi phoi
dat dai bing deh trung dung lLu.. nao
ching duge, mién la ¢6 di von aé
lam, trong d6 ¢6 mot phiin danh riéng
d&n bl cho dan. Vay di néi kiéu nao
thi dit dai ciing 13 thi nguyén chung
ctia quic gia d€ cho dan sif dung, va
chi ¢6 d4n mdi 1a ddi tugng chinh
duge hudng chi khong phai bat ky
doi tugng nao khic, ké ca cdi goi la
nha nudc.

Kinh nghiém vé sit dung dit dai
d Trung Qudc trong hién tai con cho
lhay mng thi trudng h-.m 12 linh hén
chia cude cdi cdch quyén sd hiturudng
dit: Ai 6n trong ludt phdp nudc
CHND Trung Hoa, ngu’fii iy dude
phép thué nha, xay nha va buon bin
ki¢m 135, khong phin biét quéc tich
nude ndo. Khi dp dung trén thyc &,
cdc nhd chife trich Trung Qudc da
thiy rd, cang thi trudng héa bao nhicu
thi lai cang ludt 1& héa bay nhiéu,
khi&n cho s ngudi lam chi dal & va
ddtsén xudt-kinh doanh ngay mot 5i¢1
ting, dem lai nhiing ngudn phin
khich 16n lao nhu mot luon;: 216 Wi
mdi thi vao mot s6 tinh tién bd nhat
trén dat nude Trung Qudc.

Tai Viét Nam, chinh sich cia
chting ta con ratnhiéu diémbatcapla
nguycn nhan cia moi tinh trang ling
ting vé quan ly- phin phdi dat gay
bal min cue do trong dian. Trong quy
hoach dit dai ching han, gid tri th;fmg

du xuat phdt tir dat da ting 1&n nhd
thay ddi myc dich st dung, thi cich
diéu hoa Idi ich chi don gidn 1a phdi
dén bi thda ddng cho vice gidi 16a,
cling nhu viée (8 chife Wi dinh cucho
dan. Moi hanh dong quy hoach néu
néi vi mue dich cong cong nhung
khong thda min cde diu ki¢n cd bin
k€ trén s¢ ¢6 1hé bi nghi ngd 1a mot syt
sdp x&p ¢6 tinh todn bit minh. Bicu
nly ching nhitng khong mang lai lgi
ich thit sur cho ngudi lao dong ma con
g6p phan khoét sdu thém Ginh trang
phin héa xd hoi theo hudng bat Igi
chodin ngheo, hoin odn trdi hiin vdi
muc ti¢u cong biing x@ hoi. B6 cling
14 thute chit hodic 1y do sdu xa thit sy
clia tinh trang bi€n dong gid datva rdi
loan thi truting nha dat rong thsi gian
gin day ma k€l qud cudi cling 1a ao
cd hoilam }:mu thém cho nthné phin
1 diic quyén dic 1gi. BE rdnh budce
vio con duding nguy hiém ddy sai
quiy ndy, Nha nudc véi w cich la
ngudi diéu hoa phtic lgi xa hoi chit
khong phdi “chi dal”, cin gidm hin
moi vi¢e quy hoach trén cdc khu din
cu hién tai khi Lhu'a ¢6 diu kién dén
b gidi tda va 10 chife tdi dinh cu mot
¢dch thoa diang.

Phii xét k¥ lai quan ni¢m “dat
dai thude sé hitu toan dan do Nha
nude dai dién chii s¢ hitu” (Piéu 5
Ludt dat dai) xem thyc chat né nhu
th& nao, nén dinh nghia lai rd ring ra
$ao trong moi wong quan | vdi w.n dé
quyén s hitu cd nhan von ¢in phdi
dudc xdc 1ap mdt cich chiic chin hon

nita. Bdi hinh nhu tinh cdch lap 19 kho
hidu khé dp dung cia quan ni¢émny
da trd nén lac hju rong hodn cinh
mdi ctia nén kinh (& thi ruding, cling
khong pho hdp vdi n;:uy(,n tic “lay
dan lam géc”, vita tao diéu kién cho
st van dung thy tién clia cdc nha chiic
trich dia phudng trong hanh vi goi

“giao dit”, “thu héi dil”..., vifa trd
thanh ly do chinh clia nhlcu thit lam
dung da o nhu ban ngdy ma Nha
nude vin khong sao kiém sodt dugc ®

(1) V& véin dé boc 1ot gia tri thang du tir dat, xin
xem bai “Xac lap quan diém méi cho van dé
quy hoach sif dyng dat', clia Trén Khuyét
Nghi, Tap chi Phat trién kinh t&, s0 163, thang
5.2004.

(2) Xem "Dé chﬁng tham nhiing mot céch
that su hiéu qua clia Tran Khuyét Nghl Tap
chi Phat trién kinh té, s6 179, thang 9.2005.
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