PHAP LUAT & QUAN LY

Cong van

Mot vian dé bife xic
hién nay. xudt phat (r cic cd
quan hanh chinh la viéc ban
hiinh ¢dc viin ban khong ding
thim quyén hodc vin bén
ctia cip dudi trdi vdi ndi dung
cip rén. Cd biét, ¢6 truding
hgp viin ban ¢6 ndi dung trdi
phap luat va khong hdp 1y.
Nguyén tic trong phép rong
viéc ban hanh vin bin, phii
dudc 6n rong.

Mot vin bin khong
nhim muc dich diéu hianh
hoat dong gudng mdy cong
quyén va ndi dung ctia né
khong lién hé gi dén hoat
ddng cd quan khéng phdi la
cong vin, dd né xud1phdtur

' mél ¢d quan cong quyén.
e - »

pé diéu hinh gudng |

mdy cong quyén, cdc co |

duan c6 nhitng chifc ning,

¢ nhiém vu khdc nhau va do

| d6. cdc van dé do cd quan

Thuding thudng ngudsi ta |

hi¢u qua danh tf “cong vin”
nhifng vin thu giao dich ctia
¢d quan hanh chinh.

Hifu nhu viy khong

phii la sai, nhung khong |

hodn toan ding. That viy

nhitng viin thv giao dich ctia |
¢ quan hanh chinh chic

chin 1a ¢6ng vinrdi. Nhung
khong phdi chi gdm ¢ vin
thit giao dich cia nhifng ¢o
quan hanh chinh. Moi tai

- Nhitng vin ban quy
pham phap ludt (VBQPPL)
do Quéc hdi. Chinh phti ban

hinh ¢6 gid i trén toan |

linh thd;
- Nhitng VBQPPL do

' HPND va UBND cdc cip |
ban hianhthicd hi¢u lwe trén

| gidi quy€t ctng khdc nhau.
I Su khdc biét vé nhiém vu
| clia ¢d quan va cdc vin dé

do ¢d quan gidi quyét, da

dwa dén sy khdc bidt vé |

danh xung clia cdc vian ban:

ludt, phap 1énh, nghi quy€t,

nghi dinh, chi thi. théng ur,
1 trinh, phic trinh, bién
bdn...

Lam thé nio dé biél
duge loai cong vin nio

" quan trong nhiu, it quan

liéu xudt phdt 1r cd quan |

cong quyén (hanh chinh, ur
phép. lip phdp) déu la cong
vin, néu nd duge lip ra
nhim muc tiéu diéu hinh
gudng mdy cong quyén vi
ndi dung cta nd co lién

quan d&n hoat dong cong |

sd.

Cong vian <o nhifng
dic tinh sau day:

- Phii do mdt ¢d quan
cong quyén lip ra (c6 thé 1a
¢ quan hanh chinh nha
nude nhu B tai chinh, ¢o
thé 1a ¢d quan wr phip nhu
oadnnhindin, ¢ thé 1a cd

trong, ¢6 gid tri cao, loai
cOng viin ndo co gid tri thap,
¢6 thé thu hdi, hiy bo, thay
th¢ mdt cdch dé dang va

" loai cong vin nio mudn thu
hdi hay hiy bé, thay thé |

phdi theo mdt thii tuc phite
tap?
Do vidy, m{t “h¢ thong

- ding ¢dp cdce viin bin™ da
dude dit ra. Cic vin bin |

quan lip phip nhuy Quéc |

hdi):

- Phii nhim muc ti¢u
di¢u hanh gudng mdy céng
quyén:

- NOi dung ctia né phai
lién hé dén hoat dong cd
quan.
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phip luit ¢ nude ta 1A
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Van ban quy pham vien vudng Vien kiém sit

nhitng vin bdn ¢6 gid tri
e, trinh wr ludt dinh, trong

phdp Iy khic nhau, do cic
¢d quan nhd nude ¢6 thim
quyén ban hanh vd ban
hinh theo nhitng winh w
phép Iy nhit dinh, gdm c6:
cdc van bdn quy pham phdp
ludt (viin bin ludl. edce vin
bin dudi ludt); vin bin
hanh chinh théng thudng.
vin bdn chuyén mon, vin
bin k¥ thudt.
Diéu cin luu ¥ la:

dia phuong thudc thim
quyén ctia cip do6.

Cdc vian bin qudn Iy
nha nudc ¢6 nhitng chic
ning: thdng tin, phdp 1y va
qudn Iy

Ngoai

ra, VBQPPL

Luat gia LE VAN CHAN

cac ludt (dao ludt), bo ludt.

- Viin bin do Quéc hdi
ban hanh: Hi€n phdp, ludt.
nghi quyét;

- Vin bin khéng phai
la ludt va khong phai
VBQPPL du6i ludt: Vin
bin do Uy ban thuding vu
quoc hoi ban hanh: phdp
1énh, nghi quyét;

- Vin bdn quy pham

* phdp ludt dudiludt (ban vin
| lap qui): Vin bin do cdc cd

con ¢é cdc diu hiéu cd ban |
- sau diy:
- Do ¢d quan nha nuéc |

¢6 thim quyén ban hinh;
- VBQPPL ¢6 ndi dung

U 1a cde quy pham phdp ludt:

- VBQPPL mang tinh
| bit budc chung: c6 dbi

wigng tic dong 1a @p thé:

- VBQPPL ban hanh
duge qui dinh chat ché.
nghiém ngat tén thi theo
thii e nhat dinh;

- Cdc loai hinh
VBQPPL tao thinh mt he
thdng thit bic cao thip vé

guan nhi nudc ¢ thim
quyén khdc & trung udng
ban hianh d¢ thi hinh vin
bidn quy pham phdp ludt clia
qudc hdi, ty ban thudng vu
quoc hoi: -

+ Lénh. quy&t dinh ctia
Chu tich nudc:

+Nghi quy€t. nghidinh
ctia Chinh phi. quy¢t dinh.
chi thi ¢tia Thi wéng chinh

- phii;

+ Quy€t dinh, chi thi,

. thdng wr ctia b trudng, thu
| trudng ¢ quan ngang bo.
Ctht tridng ¢d quan thude
© Chinh phi;

hiéu luc phip ly, dp dung

nhiéu lin.
phap luat

quyén ban hanh theo thi

d6 ¢ cic quy tde xit sy
chung, duge Nha nudc bio
ddm thuc hién nhim dicu

chinh cic quan hé xa hoi |

theo dinh hudng XHCN. -~
Hé théing cdc viin bin

quy pham phip luidt bao

gbm: :
-Viinbinludt (banvin

! 1ap phdp): Ludt ¢d bin cia
nha nudc, Ludt nhi nudce va

+ Nghi quy&t ciia Hoi
déng thim phin Toa dn
nhin din 61 cao; quyél

| dinh, chi thi, thong wr ciia

- nhin din 16i cao:
VBQPPL lid van bin cd
" quan nhi nudc ¢6 thim |

+ Nghi quyé&l, thong e
lién tich gifta cdc ¢ quan

! nha nude ¢6 thim quyén.
. gitfa ¢d quan nhd nude co

thim quyén vdi 1§ chie
_chinh tri - x@ hi;

- Vin bin do hoi dong
nhin din. Gy ban nhiin din

' ban hanh d€ thi hianh vin

bdn quy pham phdp ludt clia
Quide hdi. Uy ban thuding vu
qudc hoi v vin bin cla cd
quan nhi nude cdp trén, vin
bdn do Uy ban nhin din ban
hanh c¢on d€ thi hinh nghi
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quyé&t clia hoi déng nhin |

ddn cling cip:
_+ Nghi quyét clia hoi
dong nhin din;

cuia Gy ban nhéiin din

- Vin ban dp dung
phdp ludt

Ngoai cic VBQPPL
dudi ludt thude quyén lip
quy ctia hanh phdp, con ¢é
cdc vin bin tuy khong cé
tinh cdch ldp quy nhung vin

nhitng vu viée cu thé daivai
nhitng dai wgng cu thé, thi
khong phdi la VBQPPL va

| khéng chiu su diéu chinh
+ Quyé&l dinh, chi thi |

ctia Ludit ban hinh vin bdn
quy pham phdp ludt nhu:

| quyé€t dinh 1én ludng, khen
i thudng, ky ludt, dicu dong |

mang tén quy€tdinh. B6 1a

nhitng quy€l dinh ¢6 ghi rd
1€n mdl ngudi ¢ chie danh
nén dudge goi la quy&t dinh
hanh chinh ¢d biét. Piy la
quyé€tdinh do ¢d quan hanh
chinh nha nudc ban hinh
nhiim gidi quyél cdc cong
viée cu thé, cd biét 1a loai

c6ng tic, bd nhiém, mién
nhiém cin by, cong chirc,
quyét dinh xtt phat vi pham
hanh chinh. quy&t dinh phé
duyét dy dn, chi thi vé viéc
phdt dong phong trao thi

| dua biéu dugng ngudi 161,

quy€t dinh rit cin thi€t |

duge cic chi thé qudn 1y
hanh chinh nha nudc ban
hanh nhiéu. D6 chinh 1a

quy€t dinh dp dung phdp

ludt dudc ban hinh trén co

$& quy€t dinh chung (quyét

dinh chinh sich) va quyél

dinh hanh chinh quy pham |

(quy€t dinh ldp quy) ctia cd
quan cip wén hodc cla
chinh ¢d quan ban hanh
quyél dinh hanh chinh cd
bi¢t dé, trong mol s6 trudng
hgp cling duge ban hianh
trén ¢d s vin bin cd biét
clia cdp wén. Cic quyél
dinh hanh chinh ¢d bi¢t gdbm
cic loai:

" +Quyétdinhcho phép

+ Quyétdinhra 1énh

Quyé&t dinh hinh chinh
cd biét ¢d tinh don phudng
v tinh bit budce thi hianh
ngay.

Viin bin 4p dung phdp
ludt lid loai vin bin do cd
quan ¢6 thim quyén cla

‘nhd nude, cin cf vao
VBQPPL ban hanh d¢ gidi
quy€l nhitng viée cu thé.
Vin bin dp dung phdp ludt
(VBADPL) ndo do ¢d quan
nha nude ¢é thim quyén
ban hinh, nhung khoéng ¢6

viée 161 va nhitng vin bin
cd biét khdc. Cdc bdn dn,
quy€l dinh clia 0a dn,
khang nghi ctia vién kiém
sdl cling 13 VBADPL (vin
bin c¢d biét) vi nhitmg vin
bdn dé khéng dit ra quy tic
xtf st chung cho moi ngudi
mi edn cif vio VBQPPL dé
gidi quy€&t nhitng vy viée cuy
thé lién quan dén ddi wigng
cu thé.

Vian ban hanh chinh
- thong thuong

Mt diing cip khic 1a

¢dc vin bdn hanh chinh
thong thudng. Loai cdng |
vin nay dugc st dung d€ |

gidi thich mét didu ludt,

tfinh bdy mét quan diém.

phit biéu mot ¥ kién, loan

- bdométquyétdinh, congbd |
mdt su kién, théng tin vé |
' hoat dong ciia Chinh phi, |
vin bdn hianh chinh théng |

diy di cdc y€u & cla |
VBQPPL. d€ gidi quyét |

thudng 14 nhitng vin ban

mang tinh théng tin diéu-

hinh nhim thyc thi cde |

VBQPPL hoic diing d€ gidi
quy&ledce tic nghiép cy thé,
phin dnh tinh hinh, giao
dich trao déi ghi chép...ctia
cde cd quan quan 1y hanh
chinh nha nudc, gdm cé:

- Cong viin hanh chinh
(cong thu):  viin thu hinh
chinh. (& trinh, phic trinh,
bdo cdo, cong 1&nh, dy thio
vin bin, dé dn...Cong vin
hianh chinh ding d€ giao
dich chinh thic gira cic cd
quan mdi hop, dé xudt hodc
tr 107 cdc yéu cdu, chit vin
hodc kién nghi, dén ddc,
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nhic nhd thi hinh cong viée

di c¢6 quyét dinh; k& |

hoach...céng vian hanh
chinh khdng thay thé cho
cic VBQPPL.

- Thong cdo;

- Thong bio;

- Bién bin;

- Bién bio;

- Gidy di dudng;

- Gidy gidi thiéu (hodc
thur gidi thicu):

- Gifly nghi phép:

- - Phiéu giti;

- Phi€u dé nghi...

Viéc ban hanh loai vin
bin hanh chinh théng
thuting nay khong doi hdi
phdi theo mot trinh wr thi
tuc nio hél vi vién chie &
cdp nio ciing ¢6 thé lip ra
loai vian bdn thy theo chife
ning cia cip do.

bdn cap dudi khong thé di
ngude lai ndi dung mdt viin
bdn cap rén. Mot vin bdn
¢ thé bi stta ddi, hity bé hay
thu héi bdi mét vin bin

- ciing ddng cdp hodc xudl

| phdt i ¢ip cao hon theo

ludt dinh.

Cdc vin bdn hanh
chinh théng thuding khéng
thé thay th& cdc hinh thitc

' VBQPPL. Truting hdp cin
- bai bd, sita d6i, bd sung mot

phin, hoic toan bd
VBQPPL thi phdi str dung
VBQPPL (uong ting.
VBQPPL chi dudgc sita
ddi. bé sung, thay thé hodc

. bdi bd hing mot VBQPPL

do chinh ¢d quan nhd nude

 dd ban hianh vin bin dé
" hodacbidinhchithi hanh, bai

Ngoai ra viin bin hinh |

chinh théng thuting con cé:
- Vin ban quin Iy
chuyén mén

+ LA cdc gidy 18 mang

tinh dic thi ctia nghiép vu
chuyén mdn trong cdc linh
vire nhu: k€ hoach, théng
ké, tai chinh, ngin hang,
kho bac, y t& vin bin,

bo biing mét viin bin clia cd
quan nhd nudc ¢6 thim

I quyén.

Khéng 16n trong hé
théng ding cip clia vin bdn
14 vi pham nguyén tic trong

- phdp.

. . rd ) r \
ngoai giao, 10 chitc cin |

b...

+ Do cd quan qudin Iy
chuyén nganh duge Uy
quyén ban hanh;

+ D& quin ly mot linh
vire chuyén mon nhit dinh.

- Vin bdn quén 1y ky
thudt

+ Cé ngudn gde 1 hoat
déng khoa hoc k¥ thudt

+ Pude mdt cd quan
quin ly nhd nudc cé thim
quyén phé duyét va cho
phép.

+ La cdc loai gidy ¥

MGt vin bin khong c6
linh hgp phdp 1a vin bin
dude phdt hanh ¢é chita

~ dung cdc ndi dung:

- Vi hién;

- Vi ludt:

- V& thim quyén:

- Khong c6 1y do chinh
ding.

M6t vin bdn vi pham
nguyén tic trong phdp la

- mdt vin bdn bit hgp phdp
| ¢6 thé bi dinh chi thi hanh

duge hinh thianh trong cic

linh vy ki€n tric, xdy dung,

| cong nghé...nhw: bin vé
| thi€tké&, ludn chitng kinh1& - |

ky thudt...

Vi sao can dugc dang

cap hoa?
b6 1a do thue hién
nguyén tic trong phdp ¢6

hodc bii bd do quyén han
ctia Thi tuéng chinh phi
thco Biéu 114 Hién phdp
1992 vii ¢6 thé bi tda dn xit
tiéu hiy theo khdng nghi
clia Vién ki€m sit nhin
dan. ‘

Tém lai, nguyén lic
trong phdp dude néu lén
nhim muc dich bio vé
quyén lgi cia cong din, han
ch& sir lam quyén cia c¢in

I bd, cong chite nha nude.

nghia 1a ndi dung mdt vin |

ning cao im vée quin Iy
clia cd quan cdng quyén, va
dit nén ting cho nha nudc
phdp quyén vitng manh %
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