thm mém la nhimng chuong trinh
cai dat trong may tinh, giap ngudi su
dung ra lénh cho may tinh, vdi nhiing
tin hiéu tuong thich dé may tinh c6 the
hidu duge. Vai trd clia phan mém rat
quan trong. Nhg ¢6 phan mém, may
tinh c6 thé thuc hi¢n duge nhiing nhiém
vu ma ngudi s dung dé ra. Khong co
phan mém, may tinh khong c6 gid tri su
dung gi. Tuy vay hién nay ching ta
phén dong chi bo tién mua phan cimg,
con phan mém thi hodic sao chép cla
ban be, hoac mua lai cua cac cd s¢ sao
chép lau. Chat lugng phan mém sao
chép lau hoan toan tuong duong véi
phan mém that. Piéu nay chimg to néu
khong cd luat vé
quyén téac gia doi
v6i phan mém,
hoac luat khéng
duge thue thi hiu
hiéu, thi khong
¢6 cach gi ngan
can viéc sao chép
lau.  Difu nay
dan dén mot
nghich 1y, 1a dé
tao ra mot phan
mém, phai ton
rdt nhiéu cong
stie, trong khi dé
sao chép phéan
mém thi khong
hé ton cong stc
gi, véi chi phi hau
nhu khong dang ké. Viet Nam hi¢n nay
duge x8p vao hang cac qudc gia co ti 1@
xam pham quyén tac gia doi véi phan
mém may tinh cao nhat the gidi, vai ti
1& 1a trén 90%.

Quyén téac gia doi vai phan mém la
gi,pham vi bao hg ctia quyén téac gia doi
vdi pham mém tdi dau. Po 1a noi dung
chinh cua bai viet dugi day.

1. Khia canh ki thuat clia phdn mém

Viét phan mém (con goi la lap
trinh) bao gom nhiéu bude, bude quan
trong nhat 1a tim cdc thuat toan (algo-
rithm) dé giai cac bude duge ghi trong so
dd hinh cay (flowchart hay spread-
sheet). Pd 14 nhiém vu cia nhiing nguii
thiét k& phin mém. Sau dé nhimng
nguoi 1ap trinh phai thé hién cée bude
hoach dinh cia thuat toan theo ngon
ngtf lap trinh (2). Lac dd, phin mém
may tinh duge thé hitn dudi dang ma
nguon (source code). Sau dé may tinh te
chuyén ddi ma nguon, thong qua trinh
bien dich (compiler) tra thanh ma may
(ohject code) (3). Khi mot nha cung cap
phan mém ban phan mém cho nguii sir
dung, thong thuimg ho da chuyén ma
ngudon thanh ma may thong qua cdc
trinh bién dich. Viie truy nguge tro lai
Lif ma may sang ma nguon (reverse en-
gineering) 1a rat kho. Nhu vay bi-quygt
cua phan mém may tinh 1a ¢ ma nguon
va thuat toan.

S tuong quan gilfa ma nguon va
ma may duge the hién theo so do ben:

Mot ma may, sau khi truy nguge
(disassemble) tr lai ma ngudn c6 thé
thu duge nhiing théng tin nhu sau ve
phan mém : (i) thudt toan va cau trie,
(i) giao dién vdi tap tin (4), (iii) giao
dieén véi phan mém khéc, (iii) giao dién
véi nguti sif dung va (iv) giao dién véi
thiét bi ngoai vi (mdy in, man hinh, ban
phim). Nhu vay, viéc sit dung bat k¥
mot thong tin nao trén ma khong xin
phép téc gia hay chu s¢ hitu phan mem
¢6 thé bi coi 1a an cip thanh qua lao
dong sang tao cua chi thé khac.

2 Phan mém may tinh dudi géc d¢ phap Iy

2.1 Khai nidm phan mém may
tinh & Viet Nam

UYEN TAC 6IA

POI VOI

PHAN MEM MAY TiNH

Hién tai, ¢ Viét Nam chua c¢6 dinh
nghia ré rang nhu thé nao 1a mot phan
mém may tinh. Trude day, theo Phap
16nh Bao hd Quyén tdc gia 1994, chuong
trinh may tinh duge dinh nghia 1a “mot
chudi 1énh viét theo mét ngon ngif 14p
trinh nao d6 va cac tép dit liéu co lién
quan, chi dan cho may tinh ho#ic hé
thong tin hoc biét phai lam gi dé thue
hién nhiém vu duge dé ra; c6 thé duge
cai dat bén trong mdy vi tinh ho#c duge
dudi hinh thifc vin ban, dia mém, CD-
ROM” (5). Tuy vay, khi Phén 6 cia Bp
Luat dan su (BLDS) ra ddi, thay thé
Phap lenh Béao hd quyén tdc gia, cling
nhu khi Nghi dinh 76/CP vé Quyén tac
gia, huéng dan thi hanh BLDS ra doi
(29.11.1996), thi dinh nghia vé phan

Ngdn ngdf cip can <

mém may tinh trong Phap lénh Bao hd
Quyén tac gia da khong duge nhic lai,
thay vao do6 12 mot khai niém mang
tinh chat ligt ké. Theo d6 phan mém
khéng chi 14 chuong trinh may tinh, ma
con la tai litu mé ta chuong trinh, tai
lidu hd trg va cd sd dif lidu (database)
(6).

Cong udc Toan ciu vé Quyén tac
gia (WCT) 1996 (Piéu 4) va Diéu 10 cta
Thoa udc vé cac khid canh Thuong mai
cia S& hitu tri tué (TRIPS) xdc nhan:
phan mém may tinh, cho du du6i dang
ma ngudn hay ma may, phai duge bao
ho nhu mot tdc phadm viét. Tuy vay,
phép luat Viet Nam van chua quy dinh
rd Xem ma nguon ctia
mot phan mém may
tinh ¢6 duge béo hd
dugi dang quyén tdc
gia hay khéng.

2.2 Quyén tac
gia

Quyén tac gia la
tong hop cdc qui
pham xdc nhan va
bao hd quyén nhan
than, quyén tai san
cia tdc gia, chii s&
hitu tdc phdm vin
hoc, khoa hoc, nghé
thuat va qui dinh viéc
thuc thi cac quyén d6
khi c6 hanh vi xam
hai (7). Chi thé cua
quyén téc gia bao gom téc gia va chi sd
hitu tdc pham. Trong d6 chu s¢ hitu tdc
pham la ngudi cé quyén sif dung, dinh
doat tdc phdm. Thi du doi véi phan
mém may tinh Windows 95, thi cht s&
hitu tac pham 12 cong ty Microsoft, con
tdc gia la trén 2000 chuyén gia phan
mém lam viéc cho cong ty. Céc chuyén
gia nay khong duge tiét 1o bi quyét tao
ra phan mém, cing nhukhong duge ban
san phdm phan mém may tinh cho bat
ky mot ngudi thi ba nao (8).

Chii s6 hitu tac phdm phin mém
may tinh bao gom: (9)

- C4 nhan, t6 chiic giao nhiém vy,
thué téc gia sdng tao tac pham hay duge
tac gia chuyén giao quyén;

- Ngudi cung c&p chii yéu tai chinh

LE NET(™

~ Ngon ngit ciip thip

hi¢n dich (compile)

Soan thao ma
nguon dua trén

giii thich (interpret)

'

nobn ngil cdp cao

1 M3 may - dva trén cac

assemble > 1énh nhj phén
Munu: I. [ 0101000011001000111
COnverson Ngﬁl’l ngﬁ trung gian
(280) dé Idp rdp lénh 1
Chuyén ddi ngdn v I disassemble
ngi 1ip trinh >
manual conversion
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hay céc diéu kién cé tinh chat quyet
dinh cho viée ph4t trién phan mém
may tinh; (10) va

-Téc gid (trong nhitng truémg hop
con lai) va ngudi thira ké cia tac gia
ddng thai 12 chit s¢ hitu tac phé'm

2.3Noi dung bao ho quyen tac gia
ddi véi tac pham phan mém

N{n dung quyén tac gia bao gom
cac quyén nhan than va va quyén tai
san Trong d6 quyén quan trong nhat la
quyén nhan than gan véi tai san (quyen
cho hay khong cho ngutii khéc st dung
tac Phé‘m], vi n6 thé hién ban chat dac
quyéen cua quyén tdc gia (xem so dé di
kém).

may tinh. Vi thé&, néu mdt ngudi si
dung mua mot CD ROM trong d6 c6b
phin mém may tinh, thi ngudi dé chi
duge st dung phan mém may tinh cho
chinh ban than minh (trit trutsng hop
chti s& hitu tdc phim quy dinh khac).
Viée ngudi sit dung cho thué lai phan
mém may tinh cho ngudi thi ba can
phai c6 su dong ¥ cla chi s¢ hitu téc
pham,

o day can luu ¥ su khac biét giita
béan va cho thué. Mot nguvi mua mot
phién ban phan mém mady tinh c6 thé
ban lai phan mém m&y tinh nay cho
mot nguoi thit ba khéac, véi diéu kién la
viée dé6 khong anh hudng dén su khai

Dét tén cho tac phim
e, /: Diing tén cho tc pham
véi thi sin Biéo vé su toan ven cia
ndi dung tic phim
@ Ghnvi &l »| Cho/khdng cho naubi khc
e sif dyng tac phim
Quyén tic
gia Cang bd, phd bién tac
Si dung phé’m
Dich, phéng tac, cdi bién,
@I chuyén thé
Cho thué tdc phim.
Nhan this 20,
gidi thuding

a.Quyén sif dung

Dé thue hién quyén cho hay khong
cho nguti khéc sir dung tdc pham, chii
s hilu tdc pham can phai biét 16 the
nao la mot hanh vi st dung téc pham.
Theo Biéu 751 va 753 BLDS, thi cdc
hanh vi stt dung tdc pham bao gom:

- Cong b, phd bién (sao chép, phat
hanh, ban, tang trif) ni dung tac pham;

- chh phéng tac, cai bién, chuyén
thé; va ‘

- Cho thué tac pham.

Doi véi phan mém may tinh, cdc
hanh vi st dung dugc thé hién nhu sau:

- D6i v6i hanh vi cong bo, pho bién
tdc pham, thi moi hanh vi sao chup,
mua ban phan mém déu la su dung
phan mém may tinh. Viée sti dung ma
khong dugc su dong ¥ ctia chu s¢ hitu tdc
pham déu bi coi la Xam pham quyén tac
gida ddi v6i phan mém may tinh.

- Boi vdi hanh vi thch phéng tac
. cai bién, chuyén thé, thi moi hinh thie
chuyon do: ngon ngi Idp tnnh cua mot
phan mém may tinh, nang cap, cai tién
phan mém may tinh viao muc dich kinh
doanh (théng qua viéc cai tién sia doi
ma nguon) déu phai xin phép chti s¢ hitu
tdc pham, néu khéng ciing bi coi 14 xam
pham quyén téc gia.

- P6i v6i hanh vi cho thué, theo
Biéu 11 etia Thoa uie vé cac Khia canh
Thuong mai cia S¢ hitu tri tu@ (TRIPS)
(11), thi quyén cho thué mot phan mém
médy tinh duge cdng nhan nhu mjt phan
cua quyén tde gia doi véi phan mém

8 PHAT TRIEN KINH TE

thac binh thutng cua chu s¢ hiu tac
pham. D6 la vi phién ban ciia phan
mém may tink 1a mot tai san hifu hinh,
vi thé 6 thé duge chuyén giao phién ban
nay theo luat s¢ hitu, cing giong nhu ta
c6 thé ban lai mot quyén sach da doc cho
mbt cita hang dé cu. Tuy nhién ta khong
thé cho thué séch néu khong c6 su dong
¥ ctia chii s¢ hitu tac pham. Phan mém
may tinh ciing vay. Nguoi st dung c
thé bén lai phan mém may tmh song
khong thé cho thué lai phan mém may
tinh.

Thoi han bio hd quyén tai san va
quven nhén than gz‘-in vdi tai san cua
phan mém may tinh & Viét Nam la sudt
cudc doi tac gia va 50 nam sau khi tdc
gia qua doi. Nhiéu nude cling quy dinh
nhu ching ta (thi du Phillippines, Sin-
gapore, Malaysm, Uc, Nhat ban v.v).
Xin luu ¥ 12 6 mot s6 mrdc ngum ta quy
dinh thoi han bao hd quyén téc gia ngén
hon, dé mau chéng cho CNTT trong
nudc bat klp nhitng kién thic ky thuat
cua thé gidi. O Trung Quéc, thai han
bao ho la 25 nam sau khi tdc pham ra
doi (duge gia han mot lan them 25 nam
tiep theo). Thoi han tﬁl da cho mot hop
dong li-xing phan mém may tinh la 10
niam.

b.St dung phin mém may tinh
khong duge phép cia chi sd hiiu tac
pham

Theo BLDS, moi hanh vi sut dung
tac pham phan mém may tinh ma
khong xin phép chu s¢ hitu tdc pham sé

bi coi 14 xAm pham quyén tac gia.
Khong c6 ngoa: 12 nao ap dung cho
phan mém may tinh, trai vdi nhimg tac
pham khdc (12).

Tuy nhién ¢ modt s6 nude, ngudi ta
véAn cong nhan mot s hanh vi sif dung
phan mém m4y tinh 14 hanh vi sit dung
han ché, thi du hanh vi cai dat chuong
trinh may tinh vao cdc may khac nhau
dé phat hién 16i va chinh 16i (13). Tuong
tu, viec chay mot chuong trinh may tinh
(duoc mua) trén may, sao chép cac tép
tin trong chuong trinh, ma khong sao
chép ban than chuong trinh nay ra
ngoai cing khong bi coi 1a xaAm pham
quyén tac gia d6i véi phan mém may
tinh. N6 ciing giéng nhu viée doc mot
quyén sdch hay xem mot bo phim.

Theo Luat cua CHLB Bie, mot
ngui mua phan mém méy tinh c6
quyen chay phin mém mady tinh trén
hé diéu hanh da cai dat, sia 16i cho
phan mém mav tinh va ban lai phién
ban phdn mém may tinh cho nguai thi
ba khi khong con dunp: dén ntia. Ngubi
ban phan mém may tinh c6 thé cim
ngucu mua khéng duge ban lai phan
mém may tinh. Tuy nhién, viée cam
nay khong c6 hiéu lue doi véi ngudi thi
ba (14). Ciing theo Luat cia D, thi
Diéu 17(2), 69¢(3) clia Luat Ban quyén
quy dinh cha s6 hitu phan mém da duge
hudng thanh qué lao dong sdng tao cua
minh hay cac nhan vién cua minh
thong qua viéc nguti suf dung tac pham
tra tién cho chu sa hitu tac plmm Sau
dé, nguoi su dung téc phdm co quyvn
nhuang lai phién ban phan mém may
tinh cia minh da mua cho céc chi thé
khéc. Tuy nhién luat cling néi ro 14 vide
ban lai chi gigi han trong ban than
phién ban ma nguoi st dung da mua,
khong dugc sao chép thém, song c6 the
ban nhung ban trude (back-up) cia
phan mém dé.

Theo Luat cia Trung Quoc, thi
ngudi sit dung phan mém may tinh c6
thé thuc hién mot s6 hanh vi sau day
ma khong phal Xin phop chu s¢ hiiu tac
phdm phan mém may tinh: sao chép dé
ILru trir du phong sy ¢, siia doi phan
mém nhim lam tang kha nang ap dung
cua chung Ngoai ra, mot s hanh vi sao
chép ma khong xin phép chii sd hiiu
cung dugc {:hap nhan néu chiing thuge
vé “nhu cdu thue hién cdc chinh séch,
phédp luat va quy dinh cua Nha nudc,
nhuciu 4p dung tiéu chuan ky thuat cua
Nha nude, va vide sao chép hinh thiec 1a
bét bude vi kh(‘)ng con cach nao khac thé
hién noi dung.” (15)

Theo Luat cta Ue, thi vwc su dung
cdc tac pham. ké ca phan mém may
tinh, nham mue dich gido duc va khong
lam anh huéng dén loi ich ciia chi s¢
hitu tdc pham, hay sao chép dé luu trir,
déu khong phai xin phép tac gia, cha s¢
hitu tdec pham.

Theo Luat cta Phllllppmw thi
viée gidi ma phan mém, chuyén doi



ngon ngii lap trinh trong phan mem
may tinh, cang nhu khdm phd cdu
truc cua phan mém nhim nghién citu
taora phdl’l mém mdi tuong thich vdi
phan mém ban dédu cung khong bi coi
lrl hanh vi xdm pham, va ciing khong
can phal xin phép chi sé hitu phan
mém may tinh. (16)

Theo Dicéu 5 cua Nghl dinh cia
Long ddng chau Au vé bao vé phan mém
may tinh (ngay 14/5/1991), thi nhiing
hanh vi sau day khong bi coi la xam
pham phian mém may tinh:

- Truy cap nguae trd lai ma ngudn
(decompilation) de chinh stia lai 161 cho
phan mém, thi du nhu vige sua 16i cho
nhimg may tinh c6 su c6 Y2K. Tuy
nhién hanh vi nay phal do ngudi duge
phép st dung phan mém tién hanh.

- Sao chép phan mém nham muc
dich luu trir (back-up), phong khi phan
mém cai dat trong may bi virus lam hu
hong.

Quan  sat, nghién ciu va thu
nghlem phan mém, nhim kham pha
cac nguyén 1y hoat dcmg vay tudng cta
céc nha thiét k& phan mém, nhiim muc
dich tim hiéu dé tao ra mdt phan mém
khac. Diéu d6 cung tuong i nhu vige
chiing ta mua mdt chiéc xe méy vé, théo
ra, nghién ctiu ds tuf minh sdn xudt ra
chiéec xe may khac {cung nguyen 1y hoat
dong song ¢ kiéu dang va cac thong so
ky thuat khac).

- Gidai ma cua ma mdy phan
mém, nhim muc dich tim kiém cdc
thong tin dé tao ra mdt phan mém
tuong thich (mteroperable), chay
trén mot phan meém khdc. Thi du
phﬁn mém tiéng Viét VNI lﬁ phin
mém tuong thich cho phan mém Ml-
crosoft Words. Thi du cdc phdn mém
A, Bva C vé viét (word processor) hay
bang biéu (spreadsheet) sau ddy goi
la tuong thich (c6 dau higu <- - ->):

A's word
processor A

[l
|}

Viéc quy dinh nhimg hanh vi si
dung khong can phai xin phép trong
luat phap cdc nude cing la mdt kinh
nghiép dang cho ching ta hoc tap, boi lé
néu khong quy dinh diéu néy thi luat vé
ban quyén doi véi phan mém mdy tinh &
Viét Nam khong c6 tinh kha thi; vi
khéng thé kiém soat hét duogc t.mh
trang sao chép, sit dung cic phan mém

may tinh, Cde co quan thuc thi phap
luat cang khong c6 kha nang vao ting
gia_ dinh dé kham xét xem c6 bao nhiéu
phan mém trong may tinh ctia ho ¢6 luu
trie phan mem sao chép khong xin phep
Chinh vi thé ma chung ta can giGi han
lai pham vi bao ho phan mém & nhl.mg
gl minh thuc sy c6 thé bdo hd, va hop
thilc hoa mat sd hinh thic st dung
khong anh hugng nhiéu dén quyen loi
clia chti 6 hitu tac phAm phan mém.
3.So sanh luat Viét Nam vdi luat clia cac
nudc vé phdn mém

Nhu da trinh bay & trén, tuy viéc
thue thi bao hd quyén téc gid doi véi
phan mém ¢ Viét Nam y&u hon & cac
nude khéc (ti 18 xdm pham ban quyén
phan mém ¢ Viet Nam la trén 90%),
song trén ly thuyet pham vi bao ho
quyén tac gia doi véi phén mém lai réng
hon nhiéu nuée (do v1ec khéng cong
nhan mot s0 hanh vi sif dung han ché
phan mém). Mot thigu sét nita cha hé
thong phép luat Viet Nam la chung ta
hién chua c6 luat chong doc quyen,
khién cho viec bao ho ban quyén sé
khién mot sb cong ty doc quyén vé phan
mém cua nufe ngoai ¢ thé nang g'lé
phin mém qua cao so vdi kha ning clia
ngudi st dung.

Chinh vi cong n.han bao hd mot
pham vi qua rong va thigu luat chéng
doc quyen ma cac co quan thuc t.hl bao
ho quyen tac gid doi v6i phidn mém luon
¢6 ¥ nghi: khong thé ngin chian dugc
nan sao chép lau, vi dung vao dau ciing
thay sao chép lau,” dan t6i bubng long
kiém sodt doi v6i nan sao chép lau.
Trong khi dé, bao ho quyén téc gia doi
véi phan mém lai 1a mdt trong nhiing
yéu td quan trong gitp phat trién cong
nghiép phan mém néi riéng va cong
nghé thong tin (CNTT) néi chung.

Tém lai, che vin ban quy dinh vé
quyén téc glﬁ nén c6 dinh nghia r6 rang

B's word processor

phém, trong dé an dinh miic phi li-xang
phan mém sao cho phu hop vdi kha
ndng cua tiing doi tuong tiéu thuy, trong
d6 ndi bat 1a hai ddi tugng: cac don vi
kinh doanh va cac don vi hanh chinh su
nghiép ®
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_d C's spreadsheet

lai quy dinh, cac hanh vi sl
dung han ché khong ap dung
cho cac tac phdm phén mém
may tinh va kién triic. Diéu nay

B's spreadsheet 4

vé phan mém, hanh vi xdm pham quyen
tdc gia trong linh vyc phan mém, va cic
hanh vi sl dung han ch& d#i véi phan
mém, thu lao t5i thidu cho téc gid. Sau
nifa, can gap rat cho ra doi luat chong
doc quyén, nhim ngin chin viéc ting
gid phin mém qud cao. Né&u luit nay
chua thue hién duge, thi can c6 thong tu
huéng din vé hop déng sif dung tac

xuat phatbdi su lo ngai la ngudi
sii dung bat ky mot ‘may vi tinh
nao cling co thé néi rang minh
st dung phan mém may tinh
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