Tt L0 HEN PHAP HOA KY -

NGUYEN VAN LY

PIEU 3: NGANII TU PLIAP

Khoan 1 : Toa én lién bang
T&i cao phiip vién va cic toa dn lien
» bang cip thiip hon

. NOi dung khoan 1 ghi rd: “Thim
quyen tu phap cha Hiep Ching Qucduoc
trao cho T8i cao phap vien va cac tba an
lizn bang ¢éip thiéip hon do Qudc hoi thanh
lap”. Tham phan T6i cao phap vién va cac
thdim phén cta cac toa an lién bang cip
thép hon fa nhimg ngudi duoc cir girnhigm
vu tron doi, néu ¢6 tu cach tdt. Luong bdng
khong bi giam trong sudt thdi gian dam
nhiem chirc vu.

Cac tham.phan lign bang co thé bi
truéit phe theo thi tuc Impeachment.

Cor sb tu tutmg cta ban Hi€én phap
Hoa Ky van [a chi.truong “Tam quyen
phén lap” nén di nhién quyen Tu phap
duoe tach ra khoi quyén Lap phapva Hanh
phap, nhung nhan dan khdng truc Liép bau
cac tham phan, cac toa an lien bang cac cip
cing duoc Qudce hoi thiét [ap, mot fan nta
ta thily mac nhien Qudc hdi van duoc xem
nhu corquan quyén lue cao nhit. Cac tba
an duoge digu hianh boi luat, ma luat la san
pham doc quyen cha Quic hoi.

Khoan 2 qui dinh thdm quyen cia
ciic tba an lien bang.

1. Cac toa an lien bang ¢6 thim
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quyen thu Iy 1At ca cic vu tranh tung co lign
quan d&n Hién phap, luat lign bang, cac
higp ude qude €. Toa cang thu Iy cac vu
tranh tung gita litn bang va titu bang gitra
cic tiéu bang va cong dan khac tidu bang,
cong dan Hoa Ky va cobng dan cac nudc
khac tranh tung lan nhau.

2. Téi cao phé'%p vien. T&i cao phap
vien s& xét xir so tham va ctng la chung
thim céc vu ¢ lien quan dén cac vu tranh
tung ma mot bén la tiéu bang, bén kia fa
daj si, st than hotic lanh surnude ngoai.
Ngoai ra cac vu tranh tung deu do cac toa
an thép hon xét xir so thiim va ¢o thé duge
"T'&i cao phap vien phic thim ca ve luat [an
noi dung. :

Noidung chatiét 2da bi Tu chinh an
11 nim 1798 sira ddi gan hét, theo Tu chinh
an 11, cac vu tranh tung gitra tiéu bang va
cong dan tidu bang khac hoac gilra tiéu
bang va cong dan nudc ngoai sé duoc xét
X{r tai toa an tiéu bang.

3. Ve cac tdi pham hinh su d&i voi
lien bang,, trir trudmg hop bi xét xir d& truét
quyen (Impeachment) s€ xét xir tai tda an
tiéu bang noi tdi pham xay ra.

Nhin xét

Chure néing chinh chia nganh Tu phéap
[a duyet xét tinh cach hop hi€n cta cacdao
luait . T&i cao phap vien va cic tba an lien

bang nghién ctu cac dao luat duoc Qui
hoi théng qua va Tdng thding ban hant
Néu mdt dao luat bi xem [a vi hién thi s
mat higu luc.

Nganh Tu phap cd quyen tuyén b
dao luat nao vi hi¢n sau khi da xem xét n{
dung céac dao luat do, day fa quyen luc ch
nganh Tu phap ¢6 mue dich thim dinh &
viee [am luat cha nganh Lap phap va Han
phap.

Nguoe lai, Lap phap va Hanh pha
ciing ¢6 quyen kiém soat nganh Tu pha
bang viec bd nhiem cac thdm phan.

T4t cA cac thdm phan lign bang de
do Tong thdng bd nhiem va phuc vu tro
doi, nhu vay nganh Hanh phéap da co an
hudmg nhit dinh ddi voi Tu phap, nhun
vice bd nhiem thdm phan phai duc
Thuong vien chép thuan, nhu vay fa La
phép kiém soat lai hanh dong cha Han
Phap va Tu phap.

-~ He thdng quyen luc chn bang y
kiém soat lan nhau la § dinh cha nhim
ngudi thho ra Hi¢n phap 1789, ho mud
rang khong ¢o nganh nao trong ba ngan
quyen luc cd uu the tuyet ddi,do [a modt ba
dam cho viec thuc thi chd thuyét “Tar
quyen phan lap”, nhung trong thuc t
Qudc hoi van gitr uu thé. Trong dien trin
bd nhiem thiim phén, Thuong vien van ¢
quyen 13i hau. Su can thiep cha Hanh rhfl
va Lap $hap chi dén mic bd nhiem thir
phén va dimg lai &rdo. Céce thim phan toa
quyen doc lap trong viee xét xirva giai thic
luat. Hanh phap va Lap phap khong ¢
cach gi dho nguoc cie phan quyét cla to
dn.

Trong budi dau dung nude, toa &
litn bang khong phéi [a da co day di thir
quyen va th€ ding vimg vang bén can
Hanh phap va Lap phap nhu ngay nay. N{
dung dieu III cha Hi€n phap chi qui din
mot cach tdng quat va ¢o thé xem fa qu
thd so so vai thuce 1€ clia he théng 18 chi
va chirc nang cta he thdng toa an lien ban
hién nay. '

Ngubi da c6 cong lam cho he thn
10a an lien bang tr& nén manh mé va phi
tri€n can ddi voi hai quyen luc Hanh pha
va Lap phapdiang nhu § nguyén cia nhim
ngudi thio ra hi€n phap do la thdim pha
John Marshall, dng [a ngudi da chién d&
trong hang ngi cach mang, sau do fa m¢
luait su va [a nha chinh tri ndi tiéng. Nar
1801 John Marshall dwoc bd nhigm Far
Chu tich TOi cao phap vien, dng da dar
nhiem chirc vu nay lien tuc trong 34 nan
sudt thii gian tai chire John Marshall dax2
dung quyen luc cho nganh Tu phép ri
nhieu.

John Marshall [a vi chi tich thar3 k
tir khi T&i cao phap vién duoc thanh 13
Tdng théng John Adams bd nhiem Joh



larshall, truoc khi Adams hét nhigm ky
7 hy vong [a John Marshall s& ciing c6
ayeén luc cha toa an chdng lai anh hutng
1a Tong thdng mdi va nhimg ngudi
~emocratic - Republicans, (John Adams
\ade phai Federalist).

©  Saudd, nhieu thim phan thude phai
~ emocratic - Republic da duge bd nhiem
- 10 T6i cao phap vien, da sd da nhat trivai
-hn Marshall fa T6i cao phap vien phai co
ayen tuyen bd modt dao luat nao do fa vi
€n néu ndi dung nd ¢b nhimg ditu Lrai
Juoc voi Hign phap; mac dau quyen nay
- 10ng minh thi ghi trong ‘Hién phép,
- ung John Marshall tin ring nd ph hop
i nguyén vong cta nhimg ngudi thho
=)

Nzim 1803, Marshall va T&i cao phap
“2nda tuyén b8 mOt dao ludit duoe Quic
5 thong qua la vi hién. Hanh di_)ngn‘ay da
-1y nén nhitu chitrich gay gat cho rang T6i
0 phap vien da di qua xa chirc néng cha
| inh, nhung cudi ciing Marshall cing da
| 1ng dinh duoc quyen luc cha T8I cao
1ap vien [a co quyen duyet lai tinh chit
_p hién cha cac dao luat lign bang cing
- 1utieu bang, day fa mot quyen luc rét Ion
a nganh Tu phap, no ndi dai them dién
. nhlam luat. Nhung hanh dong cia Tai
. ophéapviennidm 1803, chua thue suduoc
- ng ¢, phai doi dén 54 nam sau, nim
157, T6i cao phap vien lai hanh dong mot
1 nira, tuyén bd mot dao ludit duoc Quic
)i thdng qua [a vi hign.
i Tur 1857 cho dén ngay nay, TGi cao
“1apvien da xtr dung quyen nay nhieu [an.
- Jay nay quyen duyt lai hién tinh caa cac
. O ludit da thue su vimg chic, voi quyen
n nay, nganh Tu phap ciing da 1hat su
. ang hang voi hai nganh quyen luc lam
‘it va thi hanh luat.
- II¢ thisng toa 4n lign bang.
" Vigetim hi€u he thdng 16 chire, cach

T T

xetxlr, thu tue 16 tung ... a modt de tai khac,
trong bai nay ching tdi chi luét qua he
thdng 16 chic cac toa an lien bang ma thdi,

Tdi cao phap vien hay Toa an (i cao
lien bang duoe thiét [ap theo Hién phap.
CO hai loai 1ba an litn bang: Loai binh
thutmg (Regulars) va loai dic biet (Special
federal Courts); moi loai lai ¢d ba toa an
khac nhau. Ve loai binh thubng thi co T6i
cao phap vien, Toa phac thdm va 1da an
“quan” (district) (Chir “district” that ra
khong twrong duong véi quan hay huyen
VN ma [a mdt don vi hanh chanh tuong
duong cép tinh). TAt ch cac thim phén tba
an lien bang do Téng thdng bd nhiem voi
su thoa thuén ctia Thuong vien, tign luong
nhu sau:

‘Chii tjch t8i cao phap vien 96.800
USD mdt nim , cdc thim phan khic
93.000 USD mot nam.

T8i cao phap vien ¢6 t#t ch 9 thim
phan, mot dng la Cha Lich, 8 dng fa hoi
thiim. Luong ciia thAm phan cac toa litn
bang & cac cip khac thay ddi tir 70.300
USD dén 74.300 USD mot ném.

Dieu 3 ndi ve nganh Tu phéap co
nhitu khoan, khohn thi 3 néi ve (6i phan
boi, viee shp dat khoan nay vao day co ve
lac [6ng vi khoan nay qui dinh ndi dung toi
trang phan boi va cach xir phat, gidng nhu
mot dieu khoan trong mot dao luat chir
khong phai la mot ditu khoin ctia Hién
phap. .

PIEU 4 : QUAN HIE GIUA CAC TIEU
BANG.

Khoan 1. Tiéu bang nay phii tdn
trong luat 12 bien ban va cac viin ban phap
I§...cha tiéu bang kia.

Khoén 2. Tiét 1: Tiéu bang phai d&i

xlr voi cong dan coa tiéu bang khac nhu

cong dan cta minh. Tiét 2: ngudi bi k&t 4n
hinh s, tir tiéu bang nay, trdn qua tidu

bang khéac, s bj tré lai noiy pham 10i, néu
&noido chinh quyen tiéu bang yeu ¢au dan
gii y. Tiét 3 da bi thay ddi béi Tu chinh 4n

13 ndm 1865.

2 Khoin 3. Tiu bang méi va cac lanh
tho.

1. Chdp nhan titu bang méi: Qudc
h0i s& chdp nhan cho mot tiéu bang méi gia
nhap lien bang, nhung ti¢u bang méi nay
khong duoc thanh 1ap bang cach két hop
cac litu bang cii vGi nhau, hodic cit mot
phan lanh thd ciia mot s6 ti¢u bang ci dé
tr&rthanh tiu bang mai, 1t ca nhimg viee
nay phai duoc su ung thun cja co quan
1ap phap ti¢u bang va Qudc hoi lien bang
thi mot ti¢u bang méi thanh 13p theo kidu
dd méi duoe phép.

2. Quyen luc ctia Qudc hodi ddi voi
cac [anh thé phu thude Hiep Chiing Quie:

Qudce hoi co quyen fam luat va thigt
1ap cac qui thc cai trj cho t4t c cac lanh thd
strhiu cha Higp Chiing Qudc.

Khoin 4 : Baodam vabaove cactidu
bang.

Céc tiéu bang phai bao dam [ cac
chinh quyen ti¢u bang phai la chinh quyen
cOng hoa.

Lien bang bho v& cac tidu bang
chdng lai moi tén cong tir ngoai va cac bao
loan ben trong bitn gidi tidu bang,

DIEU 5: CACH TU CHINIT

Mu®n tu chinh mot digu khoan Hign
phap, Qudc hdi phai dat duge 2/3 phigu
thuan & moi vien hote boi 2/3 56 tiéu bang
trong hoi nghi lién bang, ddng ¥ s& tu chinh
mo! digu khoan nao do. Tu chinh an phai
duogc phé chufin va chip thuan béi 3/4 co
quan ap phap trén tdng s6 cac co quan lap
phap tieu bang, hotc 3/4 trén 18ng s8 cac
ti€u bang trong hoi nghi lien bang.

PIEU 6 : PIEU KHOAN TONG QUAT

1. Moi ng nan clia nha nute cd tir
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trude khi Hién phap duge chdp thuan va ap
dung s& duoc chinh phi lign bang ganh
chiu trach nhi¢m thanh toan.

2. Hi#n phap va cac hien udeduoce ky
k&t boi chinh phi lign bang [a lut cao nhdt,
lut tiéu bang khong duoe trai voi Hién
phap va cac higp udc lien bang.

3. Tuy@n the nham chic. - Tét ca cac
vien chic lign bang ciing nhur tigu bang,
thude cac nganh Lap phap, Hanh phap, Tu
phap, phai tuyén the img hova baove Hién
phap, trude khi nhan chie.

Nhung moi triic nghiem 10n giao sé
bi c&im, trong viec tuy€n chon nhan vien cac
ciip, cic nganh lign bang cing nhu tigu
bang. i
PILU 7: PIIE CHUAN

Hin phap sé tr& thanh luit cha toan
quoc (The law of the nation) sau khi duoc
9 trong s6 13 titu bang phe chudn,

Lam xong tai Hoi nghi thao hién voi
su dong thuain cha dai dien cac tiéu bang.

Ngay 17 thang 9, ndm 1787

Ky tén boi:

G.Washington, Cha tich Hoi nghiva
la dai dign cha titu bang Virginia.

John Langdon va Nicholas Gilman
(New Hamshire)

Alexander Hamilton (New York)

William Livingston, Davjd Brearley,
William Paterson va Jonathan Dayton
(New Jersey)

Jame Mc Henry, Daniel of
St.Thomas Jenifer va Daniel Carroll
(Maryland)

John Blair va James Madison (Vir-
ginia)

Nathniel Gorham va Rufus King
(Massachuttes)

George Read, Gunning Bedford,
John Dickinson, Richard Barsett va Jacob
Broom (Delaware)

John Rutledge, Charles Cotesworth
Pinckney, Charles Pinckney va Pierce But-
ler (South Carolina)

William Samuel Johnson va Roger
Sherman (Connecticut)

Benjamin Franklin, Thomas Mifflin,
Robert Morris, George Clymer, Thomas
Fitzsmions, Jare. Ingersoll, James Wilson
v Gouverneur Morris (Pennsylvania)

William  Blount, Richard Dobbs

Spaight va Hugh Williamson (Noth
Carolina) : )

William Few va Abraham Baldwin
(Georgia)

William Jackson, Thu k¥
Tren day Ia t&n cac tiéu bang va cac
nhan vat lich sir da tao ra ban Hién phap
cho nudec My, ngay nay nguoi My xem
nhimg nhéan vat trén day [a cha dé ra Hi¢n
phap.
(Phdn con lai trong loat bai nay la
_ bai tim hiéu cde tu chinh Hién phdp)
NVL

(*) Theo déi PTKT tiur sé 14 (thang
11.91)
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VIET NAM - ASEAN
NOI VONG TAY LON

DAC TRUNG TOAN CANH KIIU VUC
DONG NAM A

Khu vuc Dong Nam A (South East
Asia) bao gom 10qudc gia (1) vGi tdng dien
tich gan 4,5 tritu km2 va dan s8 gan 450
trien (1990), chiém 3,3% dien tich lanh thd
kinh t& xa hoi toan thé gi6i va 8,5% dan sd
thé giti, bang 2 fan quy md 1anh thd cha 12
nude EECva bang 1,3 fan dan sd cha EEC.
Quy md lanh thd va dan s6 cia 10 nudc
duoe phan bd nhur sau:

VAN THA

vao hhﬁgzdhu the gidi (Singapore: 4647
ngudi/km®), nhung lai ¢6 nudc thua dan
Gu-bimfrc&rung binh cha thé gidi (Lao: 16,¢
nguoi/km®). Tinh hinh dd thi hoa véi t
trong dan sO thanh thj cling khac xa nhau
¢6 nude ti trong dan sd thanh thi cao nhi
thé gidi (Singapore: 100%) nhung lai ct
nuoe ti trong dan sO thanh thivao loai thaj
nhit the gioi nhu Lao (17,5%), Campuchi
(11,3%). '

: Céc nude trong khu vue Dong Nan
Adeu [a nhimg nudcdang phat trién, co o«

Teén nudc Dién tich (ngan kmz) Dansd (trie u nguoi)
1. Indonesia 1905 178.2 1
2. Viet Nam 331 66.2
3. Philippines 300 61.2
4. Thai Lan 514 554
5. Mianma (Mi€n Dién) 676.5 40.8
6. Malaysia 330 17.5
7. Campuchia 181 8.0
8. Lao 236.8 42
9. Singapore 0.6 2.7
10.Brunei 5.8 0.3

Nguon : W.B. World Development Report 1991

Uu thé ndi bat-cha vi tri dia Iy khu
vuc DNA [a hau hét cac qubce gia (trir Lao)
deu tiép can vi dai duong va nam tréin ngu
trén vung qua lai cha cac dudng hang hai
qude 1€ Dong Ban Cau. Khi haw bao trim
trén toan khu vue fa khi haw nhigt déi-xich
dao-dai duong-gio mba, rét doi dao néng
2i6, ngudn nude va nodng l1am hai shn nhiét
déi xich dao... Nhung day cing fa vung ¢
nhigu nhieu loan thoi tiét gay ra bao &
IGlut, x6i mon dét dai, shu bénh hai cay
irong va gia sic. Tai nguyén khoang san co
nhigu loai, nhung trir luong khong 16m [dm,
dang ké Ia dau lira (Indonesia, Viet Nam,
Brunei, Malaysia), bd-xit, vang (Philip-
pines), thic (Malaysia)... MOt wu thé
chung v tai nguyén nira [a canh quan da
dang, nhigu mau sic, chan hba ning gio voi
bién xanh, troi bigc, cat vang va nhimg hon
dho day tho mong, quyén ri khach du lich.

Phan l6n cu dan khu vuc DNA ¢
gdc chau A, chiu nhitu Anh hudng véan hoa
Trung Hoa va An DO, theo dao Phat va
dao Hoi. Hon .80% dan s khu vuc tap
trung &4 nude dong dan nhit Ia Indonesia,
Viet Nam, Philippines va Thai Lan, day
ciing la 4 trong sO hon 20 nude dong dan
nhét thé giéi. Mat do dan cu chénh lech
nhau nhigu: co nude mat dd dan cu ddng

cAu kinh 1€ ndng cdng nghiep voi nén sh:
xudt chii yéu dua vao ndng nghigp. Rien,
Singapore trong nhimg ndm 80 da pha
trién manh cdng thuong nghiep dich vu vi
tr& thanh mot trong bdn nude cdng nghie|
mai (NIC) & chaa A, nhung lai khdng phé
trién duoe ndng nghiep va hoan toan du
vao ngudn luong thue, thic phim ngog
nhap. Trinh do phét trién stc shn xuét chu
cao, quy mo kinh (€ toan khu vue con nht
GNP cha Dong Nam A (10 nuéc) nar
1989 chi dat duéi 300 ti USD, bang1,59
GNP cha toan thé gioi, nhd hon quy m
GNP cha Tay Ban Nha, mdt thanh vié
trung binh cha EEC 12 nuée. Dong Nar
A van [a khu vuc thude nhom nude th!
nhap thép trén thé gioi: binh quan GN!
theo dau ngudi trén toan khu vue chi x3
xi 600 USD/nguti (1989). Ritng Sit
gapore va Brunei ¢o binh quan GNP ca
(10-15 ngan USD/ngudi), nhung dan s
cha hai nue nay cong lai chi chiém 0,659
dan s6 toan khu vuc va vi vayciing khon
g0p phiin fam “giau ¢d” khu vue nay ¢
duoc bao nhieu. Nudechiém gan 40% da
s DNA Ia Indonesia, binh quan GNP the

.dau ngudi van & mac 500 USD. Nud

chiém gan 15% dan s8 khu vuc [a Vit
Nam, binh quén cbn thp hon nia. Philip



